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Complaints Assessment Committee 
Decision finding unsatisfactory conduct  

 

 
 

1. The Complaint 
 
1.1. This is a complaint made by Rafal and Sylwia Piontecki (the Complainants) against Angela Davies 

(the Licensee). Ms Davies is a licensed salesperson under the Real Estate Agents Act 2008 (the Act) 
and is engaged by Success Realty Limited (the Company) trading as Bayleys in Hamilton. 
 

1.2. The complaint concerns the conduct of the Licensee in regard to the purchase of a property by the 
Complainants. The property is situated at 164 Tamahere Drive (the Property) in Tamahere, 
Hamilton.   
 

1.3. The Complainants allege that the Licensee did not disclose all the information she knew in relation 
to the future roading plans in the area, which directly affected the Property. 
 

1.4. The Complainants have taken this matter to the District Court and received a judgment in their 
favour.  
 

1.5. The Complainants state that a desired outcome would be for the matter to be brought before the 
Disciplinary Tribunal.  

 
 

2. Material Facts 
 
2.1. The Licensee listed the Property for sale on 21 July 2011. The Property was within the investigation 

envelope for a proposed new motorway interchange and was very close to the three potential 
routes. 
 

2.2. The Licensee stated that she was aware that the Property was potentially affected by the proposal 
known as the “Southern Links Project” (SLP). The Licensee and the Company were aware of the SLP 
as it had been widely publicised in the local paper. 
 

2.3. The Licensee researched the impact of the SLP on the Property. This research included information 
from the New Zealand Transport Agency (NZTA) website which had a map of the area highlighting 
the three potential options for the SLP route. The time frame for completion of the SLP was 
estimated at 15 to 20 years. 
 

2.4. On Sunday 7 August 2011 the Licensee met the Complainants at the Property.  The Licensee stated 
that she gave the Complainants a copy of the map from the NZTA. The Complainants deny this.  
 

2.5. The Complainants were under pressure to purchase a new property as their own home had been 
sold conditional on the Complainants making a purchase by the following Friday. 
 

2.6. The parties agree that the SLP was discussed during their first viewing of the Property together.  
 

2.7. The Licensee and the Complainants met again at the Property on 8 August. The Complainants made 
an offer to purchase the Property which was conditional on a LIM report, finance and a builders 
report.  
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2.8. A valuer (Mr S) met the Complainants and the Licensee at the Property at 1pm on 8 August to 
conduct an inspection for valuation purposes. One of the vendors of the Property (Mr C) was also 
present at that meeting. 
 

2.9. All parties agree that the SLP was discussed at this meeting.  
 

2.10. The Complainants agreement to purchase the Property became unconditional and proceeded to 
settlement on 16 September 2011. 
 

2.11. In November 2011 the Complainants received notice of a community meeting to discuss the SLP 
where the Property was identified as being affected. A further meeting in December confirmed that 
the SLP would pass through the Property.  
 

2.12. The Complainants decided to take legal action against the Licensee, the Company, the valuer and 
the valuation firm. In the District Court decision dated 15 May 2013, Judge Spiller found that the 
Licensee had engaged in misleading conduct.  
 

2.13. The Licensee and the other three defendants were ordered to pay the Complainants $35,000. This 
amount has been paid.  
 

2.14. The Complainants then made a complaint to the Authority which was received on 10 July 2013.  
 
 

3. Relevant Provisions 
 

3.1  The Real Estate Agents Act 2008   

 72  Unsatisfactory conduct 

 For the purposes of this Act, a licensee is guilty of unsatisfactory conduct if the licensee 
carries out real estate agency work that— 

(a) falls short of the standard that a reasonable member of the public is entitled to 
expect from a reasonably competent licensee; or 

(b) contravenes a provision of this Act or of any regulations or rules made under 
this Act; or 

(c) is incompetent or negligent; or 

(d) would reasonably be regarded by agents of good standing as being 
unacceptable. 

73  Misconduct 

 For the purposes of this Act, a licensee is guilty of misconduct if the licensee’s conduct— 

(a) would reasonably be regarded by agents of good standing, or reasonable members of 
the public, as disgraceful; or 

(b) constitutes seriously incompetent or seriously negligent real estate agency work; or 
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(c) consists of a wilful or reckless contravention of— 

 (i) this Act; or 
 (ii) other Acts that apply to the conduct of licensees; or 
 (iii) regulations or rules made under this Act; or 

(d) constitutes an offence for which the licensee has been convicted, being an offence that 
reflects adversely on the licensee’s fitness to be a licensee. 

 

3.2  The Real Estate Agents Act (Professional Conduct and Client Care) Rules 2009.   

These Rules have recently been updated but were the Rules that applied at the time of the conduct. 

6.2   A licensee must act in good faith and deal fairly with all parties engaged in a transaction. 

6.3  A licensee must not engage in any conduct likely to bring the industry into disrepute 

6.4  A licensee must not mislead a customer or a client, nor provide false information, nor 
withhold information that should by law or fairness be provided to a customer or client. 

6.5  A licensee is not required to discover hidden or underlying defects in land but must disclose 
known defects to a customer. Further, where it appears likely, on the basis of the licensee’s 
knowledge and experience of the real estate market that land may be subject to hidden or 
underlying defects, the licensee must either, 

a) obtain confirmation from the client that the land in question is not subject to defect; or 

b) ensure that a customer is informed of any significant potential risk so that the customer 
can seek expert advice if the customer so chooses. 

  

4. Discussion 
 

4.1. In their complaint to the Authority the Complainants allege that the Licensee knowingly did not give 
the Complainants full information (on the SLP) and as a result they were misled and subsequently 
purchased a property they would not otherwise have purchased. The Complainants consider that 
the conduct of the Licensee has breached the Professional Conduct and Client Care Rules 2009, and 
in particular rules 6.2 to 6.5. 
 

4.2. The Licensee has denied the breach and stated that she ensured that the Complainants were well 
aware of the SLP and the potential for the Property to be affected by the project. 
 

4.3. The Licensee stated that she discussed the SLP with the Complainants on two occasions, gave the 
Complainants a copy of a map showing the investigation envelope being considered for the routes 
and recommended that the Complainants sought more information through the NZTA website.  
 

4.4. Although the parties agree that two discussions took place about the SLP, the gravity of the 
potential risk to the Property appears to have been missed by the Complainants. 
 

4.5. The Complainants stated that their impression after the discussions with the Licensee were that the 
two potential routes for the SLP would be 500 metres from the Property. The Complainants 
assessed that at that distance they could not hear or see the road from the Property and therefore 
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it would not be an issue. The Complainants stated that they then put the SLP from their mind. 
 

4.6. The Licensee is adamant that she did not make any comment about the distance being 500metres. 
She said she made it clear that there had been no final decision made about the final route and that 
it could fall anywhere within the investigation envelope area indicated on the NZTA map. One of 
these options clearly cut across the boundary of the Property. 
 

4.7. The Committee is satisfied that the Licensee was under the impression that she had made full 
disclosure on a potential risk whereas we find that the Complainants appear to have formed the 
impression that the road would be far enough away that it would not affect the Property. 
 

4.8. During the second meeting the vendor and the valuer were present and have given evidence to 
support the Licensee’s position of what was said about the SLP.  
 

4.9. The Licensee stated that she had prepared A3 sized copies of a map from the NZTA website which 
showed the investigation envelope for the SLP. The map showed the Property as being in an area 
that could be affected by the project. The Committee notes that another potential purchaser to 
view the Property was given a copy of the map by the Licensee. The Complainants deny that they 
were given this map and there is no independent evidence to support either version of events.  
 

4.10. The Complainants appear to have made no further inquiries about the SLP with NZTA or their 
solicitor. The Committee finds this a mitigating factor, particularly as the Complainants stated that 
they did not wish to live near a busy road.  
 

4.11. The Committee first considered the aspects of rule 6.2. In the Committee’s view the Licensee 
appears to have acted in good faith. Disclosure was made to the Complainants at the first 
opportunity and then again in front of witnesses. The Committee finds that there has been no 
attempt to hide the information from the Complainants.  
 

4.12. On the subject of being treated fairly, it could be argued that the Complainant’s were not given the 
same amount of information as the other buyer. The District Court had the benefit of hearing 
evidence from all parties and preferred the evidence of the Complainants in regard to whether or 
not the map was provided.  The Committee agrees that failure to show the Complainants the 
position of the Property in relation to the SLP would constitute unfair treatment and therefore finds 
a breach of 6.2. 
 

4.13. The Committee does not find that the actions of the Licensee amount to conduct that would bring 
the industry into disrepute. Rather, that the communications between the parties appears to have 
been at cross purposes. It is quite plausible that the Licensee’s statements gave a false impression 
to the Complainants that there were in fact good odds on the SLP not affecting the Property. This 
false impression was enhanced by the statement of the valuer that it (the SLP) was unlikely to be a 
factor. 
 

4.14. The Committee also agrees with the District Court that the Licensee has engaged in misleading 
conduct which is a breach of Rule 6.4. The Committee finds in line with that judgment that the 
Licensee misled the Complainants by failing to be clear enough on the issue of the potential risk 
they were taking. 
 

4.15. Regarding Rule 6.5 the Committee is satisfied that the SLP represented a potential defect in the land 
that was known to the Licensee. The Committee is also satisfied that the Licensee disclosed the 
potential defect to the Complainants and recommended seeking expert advice (NZTA). That 
disclosure may have been couched in terms that did not translate to a significant risk to the 
Complainants but it does fulfill the requirements of the rule as it stood at the time. The new rule on 
the matter has more stringent requirements. 
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4.16. The Committee notes in mitigation, that the Licensee included a term in the sale and purchase 

agreement which allowed for the Complainants to approve the Land Information Memorandum. 
The Committee is surprised and concerned that an issue of this importance was not identified by 
the Complainant’s solicitor prior to the Complainants making their agreement unconditional. 
 

4.17. The Committee believes that a more experienced licensee may have included a clause in the sale 
and purchase agreement requiring due diligence in regard to the SLP, or an acknowledgement that 
the Complainants were aware of the potential risk to the Property formed by the SLP. 
 

4.18. The Complainants have suggested that this conduct is a wilful breach of the Rules and should be 
considered as misconduct under section 73. The Committee has found no evidence to indicate a 
wilful breach on the part of the Licensee.  
 

4.19. Finally, the Committee notes that the Complainants have New Zealand residency but English is their 
second language. The Committee believes that this is a case of cross communication where the 
Licensee genuinely believed she had made full disclosure but the Complainants were under the 
impression that there was a low to negligible risk that was far in the future.  The onus for clear and 
unequivocal communication rested with the Licensee. 
 

4.20. The Committee finds that the Licensee has engaged in conduct that falls short of the standard that a 
reasonable member of the public is entitled to expect from a reasonably competent licensee. 

 
 

5. Decision 
 
5.1. After conducting an inquiry into the complaint, pursuant to section 89(1) of the Real Estate Agents 

Act 2008 (the Act), the Committee held a hearing with regard to that complaint.  In accordance with 
section 90(1) of the Act, the Committee conducted the hearing on the papers, and pursuant to 
section 90(2) the Committee’s determination was made on the basis of the written material before 
it. 
 

5.2. The Committee has determined under section 89(2)(b) of the Act that is has been proved, on the 
balance of probabilities, that Angela Davies has engaged in unsatisfactory conduct under section 72 
(a). 
 

 

6. Orders 
 
6.1. The Committee has determined that the orders made by the District Court on this matter, having 

been complied with, are sufficient.  
 
 

7. Publication 
 
7.1. One of the Committee’s functions pursuant to section 78(h) of the Act is to publish its decisions. 
 
7.2. The Committee orders publication of this decision at the conclusion of the appeal period.  

 
 

8. Right of Appeal  
 
8.1. A person affected by a determination of a Complaints Assessment Committee may appeal by way of 
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written notice to the Real Estate Agents Disciplinary Tribunal (the Tribunal) against a determination 
of the Committee and must do so within 20 working days from the date of the determination. 

 
8.2. Appeal is by way of written notice to the Tribunal. Further information on filing an appeal is 

available by referring to the Guide to Filing an Appeal at www.justice.govt.nz/tribunals. 
 
Signed  

 

Marina Neylon 
Chairperson 
Complaints Assessment Committee 
Real Estate Agents Authority 
 
Date: 03 December 2013 

http://www.justice.govt.nz/tribunals

