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1. Mr Livingstone, you are here today having pleaded guilty to a charge of a 

breach of a protection order on 11 October last.  No conviction has been 

entered as you, at that time, indicated that you wished to seek a discharge 

without conviction, pursuant to s 106 Sentencing Act 2002. 
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2. The maximum penalty for breaching the protection order is two years’ 

imprisonment, although around 12 days after this incident the penalty has 

increased to now three years’ imprisonment for breaching a protection order. 

3. You seek a discharge without conviction, as I have said, in relation to this 

matter, and I note that in relation to an identical charge you had earlier been 

diverted.  In deciding to exercise a discretion under s 106 Sentencing Act, the 

Court gains guidance from s 107.  It says: 

The Court must not discharge an offender without conviction unless the 
Court is satisfied that the direct or indirect consequences of a conviction 
would be out of all proportion to the gravity of the offence. 

It is clearly a balancing exercise, therefore, in considering whether to exercise the 

discretion under s 106. 

4. In your case, it is submitted that the application to grant you a discharge 

under s 106 should be granted because of the impact that it potentially will 

have on your employment.  You are employed by a Government department 

and having been charged with this offence, you have immediately notified 

that department that you are facing this charge and after some initial 

investigations, you were stood down and suspended while this matter was 

proceeding and further investigation.  Subsequent submissions and 

representations made by you have resulted in the suspension being lifted, but 

you assert that following the disposition of this matter, and in particular that 

if a conviction is entered, that there is a distinct possibility that your 

employment will be in jeopardy as a consequence of that review. 

5. The police oppose the application and they do so on the basis that they 

submit there is insufficient evidence to show that it is inevitable you will lose 

your employment and on that basis it is submitted by the police that the Court 

should not exercise its discretion in favour of granting you a discharge 

without conviction, as there is no direct evidence of any direct consequences 

of the entry of a conviction. 



6. In considering this matter, I have considered the three relevant 

Court of Appeal decisions in relation to the exercise of the Court’s discretion, 

R v Hughes [2008] NZCA 546, [2009] 3 NZLR 222, Blythe v R [2011] NZCA 

190, [2011] 2 NZLR 620 and Z (CA447/12) v R [2012] NZCA 599, [2013] 

NZAR 142.  Although there were differences in what factors that should be 

taken into account and at what stage, all stages uphold a three step approach 

when considering the disproportionality test.  I adopt the approach of the 

Court of Appeal in Z v R at paragraph 27, and in particular I adopt the 

approach that I need to consider the aggravating and mitigating factors 

relating to the offending and you, then identify the direct and indirect 

consequences of the entry of a conviction, and consider whether those 

consequences are out of all proportion to the gravity of the offence, and that 

if I determine they are out of all proportion, then I need to consider, as there 

remains a residual discretion, as to whether I should exercise that discretion 

and grant you a discharge.  I note, as the Court of Appeal said in Blythe v R, it 

will be a rare case where a Court will refuse to grant a discharge without 

conviction in such circumstances. 

7. The first is to identify the gravity of the offending and its particular factual 

context.  A protection order was issued against you on 5 May 2013.  The 

applicant in that application was your former wife and the mother of your 

children.  On 14 September, you were in Milton and you rang your wife’s 

cellphone a number of times, but she did not answer.  Then, as she was 

talking to a friend on the cellphone, you rang her home phone number and 

left a message on her answer service.  That you phoned her and left a 

message is in direct contravention of the terms of the protection order.  The 

content of the message, it is accepted, was not in any way threatening or 

intimidating, but rather you left a message apologising for your previous 

behaviour.  That you made contact, in and of itself, was frightening to your 

wife.  The victim impact statement indicates that she realised the calls were 

from you and because of the frequency of the calls on the cellphone, she 



became very anxious and fearful, and she felt alone and unprotected.  She did 

receive the message from you, apologising for your previous actions, and 

when she did, she phoned the police.  She remains fearful that you will 

breach the protection order and describes feeling constantly harassed and 

fearful for her safety and that of the children.  She states candidly that she 

cannot take much more of the contact from you and the breaches of the 

protection order. 

8. You yourself do not have any previous convictions, although it is accepted by 

you and fully disclosed that earlier this year you were arrested in relation to 

breaching the protection order, but in relation to that matter were diverted.  

This, therefore, is your second breach of the protection order this year. 

9. In support of your application, you have provided an affidavit and attached to 

that letters from your psychiatrist, Dr Wisely.  They indicate that after the 

first incident you sought assistance and treatment from Dr Wisely.  The effect 

of the separation on you has been traumatic and has led to you having some 

issues which have required medication.  Following this second incident, you 

have again approached Dr Wisely and the letter from him indicates that he 

has changed the medication you are receiving and that you are now more 

stable.  It is clear, therefore, that at the time of the circumstances leading to 

this offending, while you were receiving treatment for your mental health 

issues, the medication you were receiving were not quite levelling you out to 

the point where you were able to totally control and manage your behaviours, 

and things again got on top of you and you reacted spontaneously and in 

contravention of the order. 

10. It is significant, in my view, that the message that you left was in no way 

threatening, intimidating or abusive, but really was left to apologise as, in 

effect, an olive branch to the victim.  In saying that, I don’t demean or 

diminish the effect of it on her, because it is well-documented that simple 

contact, even pleasant contact, for a victim of domestic violence when that 



contact is unwanted, can be equally as terrifying, disturbing and traumatic as 

contact that is abusive or intimidating.  Clearly from the victim impact 

statement, it was not the content of what you said that affected her, but the 

fact that you breached the order and made contact in disregard from an order 

of the Court, that you were to have no contact at all. 

11. You are, I accept, genuinely remorseful, and as I have said your medication 

has now been changed.  The indications from Dr Wisely, and the evidence 

from him you have provided, points to the emotional factors in your life that 

were present at this time of offending no longer being present because of the 

medication and your ongoing engagement with Dr Wisely. 

12. In terms of assessing the gravity of your offending, I agree with Mr Westgate 

that in terms of the type of circumstances that this Court routinely sees in 

relation to breaches of protection order, that this matter is not the most 

serious, but again I reiterate in saying that I do not demean or diminish the 

impact of the contact that did occur had on your wife. 

13. I now need to consider the direct and indirect consequences of a conviction.  

As Mr Westgate has highlighted in his submissions, the decision Iosefa v 

Police HC Christchurch CIV-2005-409-64, 21 April 2005 is authority for the 

proposition that it is not necessary that the identified consequences will 

inevitably or probably occur, but it is sufficient that the Court come to a 

decision that there is real and appreciable risk that such consequences would 

occur.  As I have said, in relation to you it is submitted that the entry of a 

conviction is going to reactivate the disciplinary procedure in relation to your 

employment and that there is the potential for you to lose your employment.  

It is quite clear from the affidavit evidence that is provided and the letters 

from the manager that have been provided indicate that your employer treats 

this type of offending very seriously.  That is appropriate given the nature of 

the Government Department in which you work and the need, in terms of 

perception, and the profile of the type of people that you deal with routinely, 



and the need for employees of that department to be above and beyond 

reproach, particularly in relation to concerns around employees in your 

Government department being prone to violence.  That, appropriately, is a 

concern to your employer. 

14. It is clear that this type of offending is likely to constitute serious misconduct 

in terms of the department’s code of conduct and if a conviction is entered, 

will trigger an investigation.  While I agree with the submissions of 

Constable Saxton on behalf of the police, that it’s not inevitable you will lose 

your job, there is, in my view, a clear risk that that is an outcome of what will 

occur.  That is against a background of you appearing, in your fifties, for the 

first time in Court, with no previous convictions, and offending that has 

occurred, it seems, as a consequence of two factors.  Firstly, the breakdown 

of a relationship that you did not want to end and secondly, some mental 

health issues which have now, to a large extent, been alleviated through the 

adjustment of your medication.   

15. Thus, if you are to be convicted in relation to these matters, there is a real and 

appreciable risk that you might lose your employment as a consequence, and 

I am satisfied that that consequence is out of proportion to the gravity of your 

offending and I grant the application and In relation to this matter, you are 

discharged without conviction. 

16. You have indicated through your counsel you are prepared to make a 

voluntary donation and I direct you make a donation of $500 to the Dunedin 

Stopping Violence programme within seven days. 

17. So in relation to this matter, you are discharged without conviction, but you 

are ordered to pay reparation by way of a donation in the sum of $500 to 

Dunedin Stopping Violence within seven days. 
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S J Coyle 

District Court Judge


