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Introduction/Background 

[1] The plaintiffs, Paul John Rout and Georgina Anne Knox Rout (together the 

Routs) currently own and live at a property containing 3429m
2
 in Brooklands, 

Christchurch (the property).  In 2005/2006 they built a house (the house) on the 

property.  The house is a single storey dwelling with attached garage and comprises 

approximately 241m
2
.  It has been, and continues to be, used as their family home.   

[2] Christchurch suffered two major earthquakes on 4 September 2010 and 22 

February 2011 and other significant aftershocks.  These events damaged the Routs’ 



 

 

house and property, but not to such an extent that they could no longer continue 

living there.  Their property however was “red zoned” in July 2011.  “Red zoning” 

had been a decision (amongst others) taken by the Crown in June 2011, the 

background to which I outline at [14] below.   

[3] In response to an 8 February 2013 offer under this “red zoning” scheme, on 

22 March 2013, the Routs chose to sell the land on which their house was built to the 

Crown, at a sale price of $396,000.  In January 2014 they are to move from the 

property. 

[4] The Routs have brought these proceedings against the defendant, their 

present insurer, Southern Response Earthquake Services Limited (Southern 

Response) (previously AMI Insurance) under their house policy (the policy).  The 

policy, an AMI “Premier House Cover Policy”, taken out in January 2009 was in 

force at the time of the earthquake events.  It insures the Routs’ house for full 

replacement cost to a floor area of 241m
2 

but not their land.  As I understand it, AMI 

experienced serious financial difficulty.  Southern Response has now taken over and 

accepts all liability for AMI under the policy.     

[5] Southern Response also accepts first, that the policy is a valid contract of 

insurance for the house for unforeseen and sudden physical loss or damage, and 

secondly, that there has been damage to the Routs’ property.  There is a dispute over 

the severity of this damage however.   

[6] To date, the Routs have received a maximum payout from the Earthquake 

Commission (EQC) for damage to their house of $113,850.00.  In January 2014 they 

are due to receive the Crown payment for the land of $396,000. 

[7] It appears that right up to February 2013 at least Southern Response had 

considered and said consistently that this property was not economically repairable 

and constituted a demolish and rebuild.  In July 2012 the cost of rebuilding 

elsewhere was estimated by the Routs’ experts at $548,277.00.  Southern Response 

rejected this however and made settlement offers of $443,000.00 and then 

$453.187.00 based upon what it said at the time its own experts had priced as a 



 

 

rebuild.  Lengthy negotiations ensued which came to a point finally when the Routs 

considered that those offers were too low by about $95,000.  In March 2013 the 

Routs then elected to issue these proceedings, under which they claimed effectively 

balance rebuild costs of $760,327.30.  At the hearing before me, however, Mr Shand 

for the Routs indicated that total rebuild costs were now in excess of $1.29 million. 

[8]  Several issues arise in this proceeding: 

(a) Does the creation of the red zone and, the fact that the Routs’ property 

is in the red zone itself give rise to a claim under the policy here? 

(b) Was the Routs’ house repairable under the policy (either actually 

repairable or on a notional basis)? 

(c) If it was repairable, what is a proper quantification of that (notional) 

repair? 

(d) If the house was not repairable, what policy options apply? 

(e) Based on those relevant policy options, what is to be included in the 

quantification figure for either a rebuild or the purchase of another 

property, and what is that final figure? 

(f) Has an election under the policy been made in this case? 

(g) If Southern Response is in breach of its obligations under the 

insurance contract, are the Routs also entitled to an award of general 

damages here? 

Summary of findings 

[9] For ease of reference and convenience, I summarise at the outset the 

reasoning and conclusions I have reached below:  



 

 

(a) The creation of the red zone did not give rise to a claim under the 

primary insurance clause in the policy.  The policy covers physical 

loss or damage to the house.  The red zone “designation” itself did not 

require physical alteration or repair to the house, and at this point it 

does not prohibit habitation, repair or rebuilding, or the grant of a 

building consent.  The house at this point has not been deprived of 

water, electricity, sewerage or other services and can be, and is being, 

inhabited. 

(b) Southern Response appeared to accept up to February 2013 that the 

house was uneconomic to repair and this was a rebuild case.  From 

that time Southern Response’s position changed and it contended that 

this was a simple repair.   

(c) Since March 2013 therefore, Southern Response has elected to offer 

the Routs a cash settlement on a repair basis rather than on the basis 

of a rebuild or the purchase of another property.  It has attempted to 

settle by making a payment rather than having actual work done.  But 

I have found first, that the house was uneconomic to repair and 

secondly, that, in offering to pay based only on the costs of repairing 

the house using a low mobility grout (LMG) injection method to re-

level the concrete base, there is a possibility that Southern Response 

may not have been acting in accordance with its obligations under the 

policy.  On the evidence presented, an issue remained that, even if the 

house had been economically repairable, the proposed method might 

well encounter problems.   

(d) It is explicit in the policy that if the house is damaged beyond 

economic repair, it is the Routs’ option whether they rebuild on the 

same site, rebuild on another site, buy another house or accept a cash 

payment based on the market value of the house at the time of the 

loss.  In selling the land to the Crown, the Routs have elected not to 

rebuild on the same site but, other than this, the Routs have not as yet 



 

 

elected any of the other options, given the disagreement over 

quantum. 

(e) If there is a payment made based on the costs of rebuilding the Routs’ 

home, that payment must be on the basis of the cost of rebuilding on a 

good site, not on the present weakened and vulnerable section.  This is 

because the Routs have chosen not to repair/rebuild on the existing 

damaged site.  The Routs are not entitled to a windfall payment in 

excess of the true cost of replacing the house. 

(f) On the available evidence before the Court, the cost the Routs have 

put forward for rebuilding the house on a sound site they own and in a 

comparable position elsewhere is no more than $673,330.90 

(including GST). 

(g) The terms of the policy relating to a rebuild or purchase of another 

property require Southern Response only to pay that cost when it is 

incurred and provided it is not greater than rebuilding the house on its 

present site. 

(h) As I have noted at [9](c) above, the Routs have succeeded in proving 

two things.  These are first, that Southern Response’s belated 

insistence that the Routs’ house was no longer a rebuild but was 

economically repairable was wrong and not properly established.  And 

secondly, that a possible argument remains open that Southern 

Response’s informal cash settlement offer based on the LMG repair 

may not have met its contractual obligations here.  

(i) The Routs have not succeeded with their red zone argument, nor on 

their claim that Southern Response must pay on the basis of a 

potential rebuild elsewhere with substantial extra foundation cost 

factored in, as if it was a rebuild on the existing Brooklands site.  This 

would result in the Routs receiving a windfall under the policy which 

is not appropriate under a replacement policy of this type.      



 

 

(j) As a result, the Routs have succeeded in part and failed in part with 

respect to the relief sought in their present claim in the following way: 

(i) As to the declaration sought in their statement of claim (as 

amended to include the substantially increased quantum 

notified by Mr Shand throughout this trial) this is not to be 

made.  Instead a declaration is to be made that, in terms of 

clause 1(c) of the policy, when the Routs make an election to 

choose to rebuild their house on another site or to buy another 

house, they will be entitled to incur costs of doing so up to a 

maximum figure of $673,330.90 on the basis that they will be 

reimbursed by Southern Response for this figure, less the 

$113,850 already received from EQC in terms of Southern 

Response’s obligations under the policy; 

(ii) The Routs’ alternative claim in their statement of claim for 

relief by way of a cash payment of rebuild costs of 

$760,327.30 (or indeed the amended figure noted at the 

hearing of approximately $1.2 million) is dismissed; 

(iii) The Routs’ claim for general damages fails.   

Events leading to the claim 

[10] Between 2005 and 2007 the Routs had the house built for them they say to an 

architectural design.  It is a single storey house and garage with a 241m
2 

floor area  

with timber frame, primarily brick veneer cladding and iron roof.  The foundation is 

generally unreinforced concrete slab and reinforced perimeter foundation built on top 

of an engineered filled building platform.  There are also several outdoor concrete 

patios and a concrete parking pad at the entranceway.   

[11] The property suffered damage in the earthquakes.  There is evidence that the 

house has dropped or sunk in places to a maximum level of around 59 millimetres.  

Some lateral movement in the house is thought to have occurred.  There is also 



 

 

evidence of some cracking in the concrete slab in several locations.  A full inspection 

of the base slab has not been possible due to the presence of floor coverings, which 

have not been lifted.  There is some cracking and movement in the wall linings and 

patios and a patio support pole has clearly moved out of its vertical position.   

[12] The Routs made an initial claim under their present policy.  They also lodged 

claims with the EQC under the Earthquake Commission Act 1993 (ECA) after each 

earthquake. 

[13] In March 2012 the Routs received the maximum payout from the EQC for 

damage to the house of $113,850.00.  It related to building damage as distinct from 

land damage, and it did not relate to the creation of the red zone.  It is accepted that 

the total deduction Southern Response is entitled to take into account in calculating 

its payment obligation under the policy is thus $113,850.00.   

[14] As noted above, the property was red zoned in July 2011.
1
  Turning now to 

this issue and associated matters regarding the creation of the Canterbury Earthquake 

Recovery Authority (CERA), by way of background it is useful here to repeat Asher 

J’s discussion of this in O’Loughlin v Tower Insurance Limited:
2
  

[12]  On 28 March 2011, the Canterbury Earthquake Recovery Authority 

(CERA) was established by Order in Council.  The Canterbury Earthquake 

Recovery Act 2011 (CER Act) was enacted on 12 April 2011, with one of its 

purposes being to provide for CERA’s role in the recovery from the 

earthquakes. 

[13]  In June 2011, Cabinet decided as part of the Government’s response 

to the earthquakes to create zones in the Christchurch area. The Cabinet 

papers had identified four zones, based on the severity and extent of land 

damage, as well as the cost effectiveness and social impacts of land 

remediation. Those four zones were the green, orange, red and white zones. 

The red zone was for the worst affected areas. The zones were announced on 

23 June 2011. As part of the decision, it was decided that CERA would offer 

to buy properties in the red zone. 

[14]  CERA carried out Cabinet’s red zone initiative. Under s 53 of the 

CER Act, the Chief Executive of CERA had the power to acquire property in 

the name of the Crown. CERA made two alternative offers to homeowners in 

                                                 
1
  And, in a decision given on 3 December 2013 (since the hearing in this proceeding concluded) 

the Court of Appeal in The Minister for Canterbury Earthquake Recovery & Anor v Fowler 

Developments Limited and Quake Outcasts [2013] NZCA 588 held that the June 2011 decision 

to declare the red zone was lawfully made.   
2
  O’Loughlin v Tower Insurance Limited [2013] NZHC 670 at [12]-[14]. 



 

 

the red zone: the first to buy the property entirely for a set price, the second 

to purchase just the land. 

[15] In the present case, this meant that potentially, option one would have 

resulted in the Crown buying the Routs’ entire property for its $656,000 rating 

valuation at the time.  If this had been the option chosen, the Crown would then take 

over the Routs’ insurance and EQC claims for damage to the house.  Alternatively, 

option two would have resulted in the Crown buying the land only at its rating 

valuation of $396,000, and for the Routs themselves as the insured to pursue 

compensation for damage to their home from their insurer.     

[16] As I have noted above, the Routs adopted option two, agreeing to sell the 

land to the Crown for $396,000.  On 22 March 2013 they signed an agreement for 

sale and purchase with the Crown and are now contractually obliged to settle and 

leave their home in January 2014.  On settlement in January 2014 the Routs will 

receive $396,000.00 for their land.  That payment is for the land as distinct from the 

house.     

Pleadings and issues 

[17] What remedies do the Routs seek in this case?  First, their statement of claim 

sets out details of the insurance policy and then asserts that their house is a “total 

loss.”  Then, it is claimed that the house could have been rebuilt on the current site to 

the same condition and extent as when new for $874,177.30.  The Routs then seek 

one of two alternative remedies.  The first is a declaration that Southern Response is 

liable to pay to them either the cost to rebuild the house on another site or the cost to 

buy another house, in each case up to a maximum of $760,327.30 (being a total cost 

of $874,177.30 minus the EQC payment of $113,850).  The second, in the 

alternative, simply seeks judgment for rebuild costs amounting to the net sum of 

$760,327.30.  In addition, in each case, general damages of $50,000.00 are sought.   

[18] In its statement of defence, Southern Response admits that the Routs’ house 

suffered natural disaster damage as a result of the earthquakes, but otherwise denies 

the bulk of the Routs’ contentions.  Southern Response goes on to plead that it 



 

 

offered to settle the Routs’ claim by paying them a sum based on rebuild costs of 

$453,187.00, but that this offer was rejected.   

[19] The argument here according to the Routs essentially boils down to one over 

the quantum that Southern Response is obligated to pay the Routs under their 

insurance contract.   

[20] As I have noted above, the parties agree that: 

(a) The payment by the EQC of $113,850.00 is a proper deduction from 

the Routs’ claim in terms of the policy; and 

(b) The offer by the Crown to pay $396,000 for the land is an entirely 

separate matter to the present claim under the policy and should not 

be deducted from any amount properly due to the Routs.   

[21] The parties are in dispute in relation to a number of matters (which are 

essentially the overarching issues for determination noted at [8] above). 

The Policy 

[22] I turn now to the specific terms of the AMI/Southern Response policy.  These 

differ to an extent from the Tower policy terms that were at issue in O’Loughlin, a 

decision of this Court earlier this year involving a similar insurance claim for an 

earthquake damaged red zone house in another part of Christchurch.  The Southern 

Response policy, under the heading “what is covered by this policy” sets out the 

following (which I will refer to as “the primary insurance clause”): 

Cover for your house 

Your house is covered for any unforeseen and sudden physical loss or 

damage that is not excluded by this policy. 

There are some circumstances where you are not covered – please refer to 

‘What is not covered by this policy’ on page 5 and the Policy Schedule. 

1  What we will pay   

a.  We will pay to repair or rebuild your house to an ‘as new’ condition, 

up to the floor area stated in the Policy Schedule. 



 

 

b.  We will use building materials and construction methods in common 

use at the time of repair or rebuilding. 

c.  If your house is damaged beyond economic repair you can choose 

any one of the following options: (my emphasis) 

i  to rebuild on the same site.  We will pay the full 

replacement cost of rebuilding your house.   

ii  to rebuild on another site.  We will pay the full 

replacement cost of rebuilding your house on another site 

you choose.  This cost must not be greater than rebuilding 

your house on its present site. 

iii  to buy another house.  We will pay the cost of buying 

another house, including necessary legal and associated fees.  

This cost must not be greater than rebuilding your house on 

its present site. 

iv  a cash payment.  We will pay the market value of your 

house at the time of the loss. 

d.  If your house is damaged and can be repaired, we can choose to 

either: 

i  repair your house to an ‘as new’ condition, or  

ii  pay you the cash equivalent of the cost of repairs. 

[23] After the primary insurance clause in the policy, there are provisions headed 

“cover for additional costs” and “cover for earthquake damage”.  Cover for 

additional costs is as follows: 

We will pay for the following additional costs. 

1  Professional fees  

 a.  We will pay the reasonable cost of any architects’ and 

surveyors’ fees to repair or rebuild your house.  These 

expenses must be approved by us before they are incurred. 

2  Demolition and debris removal  

 a.  We will pay the reasonable cost of demolition and debris 

removal.  These expenses must be approved by us before 

they are incurred. 

3  Removal of household contents  

 a.  We will pay the reasonable cost of removing your household 

contents from your house when this is necessary to carry out 

repair or reinstatement of your house. 



 

 

4  Compliance with building legislation and regulations   

 a. If additional work is required, we will pay the reasonable 

costs for compliance with building legislation and rules. 

 b. However, we will not cover the additional work required if: 

i  a  notice has been served requiring compliance with 

the Building Act 1991 or the Resource Management 

Act 1991 before the loss or damage occurred, or 

ii  your house did not comply with the relevant 

governing building controls when it was built or at 

the time of any alteration. 

[24] And the section on cover for earthquake damage states: 

If the Earthquake Commission agrees to pay a claim for loss or damage to 

your house, we will provide Earthquake top-up cover for loss or damage not 

covered by the Earthquake Commission.   

1 Earthquake top-up cover 

 a. If your house is damaged by earthquake, natural landslip, 

tsunami, volcanic eruption or hydrothermal activity (as 

defined in the Earthquake Commission Act 1993 and any 

amendments) we will pay the difference between the 

maximum amount payable by the Earthquake Commission 

and your sum insured stated on the Policy Schedule. 

 b. Cover is provided on the same basis as ‘Cover for your 

house’ on page 2. 

 c. This cover does not include any excess you may have to pay 

to the Earthquake Commission. 

 d. You will not have to pay any excess to us. 

[25] The essential starting point in applying these provisions is to consider 

whether the house is regarded as “economically repairable”.  If it is, then Southern 

Response can elect in terms of clause 1(d) whether to repair the property itself 

(which needs to be to an “as new” condition) or to pay the cash equivalent of the cost 

of repairs.  From about February 2013 for the first time (for reasons which will 

become apparent later in this judgment) a dispute arose in this case as to whether the 

house was capable of economic repair at all.  On this aspect, before me, the evidence 

has suggested that most insurance companies involved in Christchurch earthquake 

damage claims presently operate a rule of thumb that a house is only economic to 

repair if the actual repair costs are less than about 80% of a full rebuild estimate.   



 

 

[26] If a house is not considered to be “economically repairable,” then the position 

changes and clause 1(c) of the policy noted at [22] above kicks in.  This triggers four 

possible options.  All of these options are at the election of the insured, the Routs.  It 

is clear that the first clause 1(c)(i) option, in the circumstances of the present case, 

(providing for a rebuild on the site) is unavailable to the Routs, as they have sold 

their land to the Crown.  Next, the Routs are unlikely to elect the fourth option under 

clause 1(c)(iv), as the market value of the house at the time of the loss would simply 

be its pre-earthquake value, (taking into account wear and tear and depreciation) and 

this is likely to be at a figure which would leave them unable to rebuild or purchase 

elsewhere.  That leaves open the second and third options 1(c)(ii) and 1(c)(iii).  

These allow the Routs to elect to rebuild on another site of their choosing, or to buy 

another house providing that, in each of those cases, the total cost is not to be greater 

than the cost of rebuilding their house on its present Brooklands site. 

Approach to interpreting the Policy 

[27] The starting point here must be the words of the policy.  The AMI/Southern 

Response policy at issue is worded in the new easy-to-understand form, without 

paragraph numbers and without long sentences that in the past often dominated 

insurance policies.  The policy simply has page numbers, headings and bullet points.  

It has an introductory section, a definitions section, a statement of what is and what 

is not insured, information on excess, claims, the insured’s responsibilities, changing 

or ending the policy and general policy information.   

[28] In New Zealand, insurance contracts are interpreted in the same way as all 

other contracts.  There are no special rules that apply.  Thus, the initial focus is on 

the words and their plain meaning.  The context of the words in the policy and the 

matrix of surrounding facts are also relevant to the process of interpretation.  While 

it makes sense to start with the actual words of the contract, there is no presumption 

in favour of ordinary meaning.  A meaning that appears plain and unambiguous 

when devoid of context may not ultimately be what the parties intended when 

considered in that context and other relevant circumstances.  The doctrine of contra 

proferentem, by which a Court may resolve a clear ambiguity against the party who 

prepared the contract, can be applied.  



 

 

[29] I must attempt to interpret the policy in a way that correlates with the 

presumed mutual intention of the parties, construed objectively.  The parties’ views 

as to what they subjectively thought and intended are irrelevant. 

Issue 1 - Did the designation of the “red zone” of itself engage the policy? 

[30] Asher J in O’Loughlin answered this question “no” in the circumstances 

prevailing in that case.  I agree, and find also that the answer to this question relating 

to the Routs’ property and the policy in the present case must also be “no”.   

[31] The policy here insures for “unforeseen and sudden physical loss or damage” 

to the house.  It does not cover damage to the land.  This is set out at [22] above in 

the primary insurance clause. 

[32] In considering the question whether the creation of the red zone after the 

earthquakes falls within the policy definition of “unforeseen and sudden physical 

loss or damage that is not excluded by this policy”, I am satisfied the red zone 

designation itself did not cause any loss or damage to the Routs’ house.  The creation 

of the red zone could not be said to have any physical effect on this or any other 

house.  Rather, it simply affected the way in which land and houses might be 

regarded in a particular area, and it also gave property owners in the zone a specific 

option for a time to sell to the Crown. 

[33] In his submissions, Mr Shand for the Routs endeavoured to summarise the 

loss or damage he says has occurred here, purely as a consequence of the creation of 

the red zone.  He identified this as: 

(a) The house he says is no longer able to be insured; 

(b) Outside services to the house may not be maintained; 

(c) The house is at serious risk of being compulsorily acquired by CERA; 

(d) The house is no longer able to function as a home/house; 



 

 

(e) The house it is suggested has no value. 

[34] Whilst considerable sympathy must be expressed for the Routs and other red 

zone property owners in the situation in which they find themselves, it is difficult to 

see how the insurance industry generally can be regarded as being responsible in any 

way for that red zoning, or be liable to shoulder the burden to property owners that 

might flow from red zoning alone.    

[35] These factors outlined at [33] above, in any event, as I see it do not involve 

physical loss or damage to the Routs’ home itself.  They are effects which may have 

economic consequences to the Routs but they cannot be said to fall within the terms 

of the policy here. 

[36] There is also an exclusion in this particular policy for loss or damage arising 

from “confiscation or destruction by the order of Government or by any person or 

body legally authorised to seize, confiscate or destroy your house”.  Mr Stevens for 

Southern Response submitted that this particular aspect of the policy applies here 

and also reinforces the voluntary nature of the Routs’ sale of their land to the Crown.  

I agree.  It would be anomalous if that exclusion could be nullified by an event that 

was in the control of a third party. 

[37] For all these reasons, the Routs’ claim to loss or damage arising from the 

creation of the red zone itself must fail. 

Issue 2 - Is the damage to the house repairable in terms of the policy? 

[38] As noted at [22] above, clause 1(d) of the primary insurance clause in the 

policy states: 

d. If your [the Routs] house is damaged and can be repaired, we 

[Southern Response] can choose to either: 

 i repair your house to an “as new” condition, or  

 ii pay you the cash equivalent of the cost of repairs.  

[39] In determining under the policy whether the house “can be repaired” it is 

useful to note clause 1(c) of the primary insurance clause which goes on to provide 



 

 

options for the Routs in the event that the house is “damaged beyond economic 

repair”.  (Emphasis added). 

[40] The first issue to determine under the policy therefore is whether or not, in 

terms of clause 1(d), the “house” can be “economically” repaired.  It is also useful to 

note the definition clause on page 1 of the policy.  This relates to “Property covered 

by this policy”, and says the following are all to form part of the Routs’ “house” and 

are covered by the policy: 

- the dwelling and its permanent fixtures 

- carpets and floor coverings that are permanently glued to the floor 

- kitchen stove and hob, range hood, waste disposal unit, permanently 

fixed dishwasher 

... 

- domestic outbuildings (such as garage, shed) and domestic glass houses 

- fences, gates, walls, decks and bridges 

- domestic paths and driveways constructed of concrete, stone, brick, 

pavers or tar seal 

... 

- domestic underground and overhead services 

at the address stated in the Policy Schedule. 

[41] On this question as to whether the house can be repaired, viewed in a purely 

technical sense, it might be said that almost every house which has been the subject 

of damage in an earthquake can be “repaired”.  But of course, this is at a certain cost, 

and does not answer the question whether it is “economic” for that repair to be 

undertaken.  The test in clause 1(d) of the policy, as I see it, requires that the 

damaged house can be “economically repairable” in an objective sense, before 

Southern Response has the 1(d)(i) option to choose to repair it or the 1(d)(ii) option 

to pay the cash equivalent of the repair cost.   

[42] It is clear also from clause 1(d)(i) of the policy that the repair of the house 

must be to an “as new” condition.  These words “as new” were considered in the 

decision of Dobson J in this Court in Turvey Trustee Ltd v Southern Response 



 

 

Earthquake Services Limited
3
 when dealing with the identical AMI/Southern 

Response policy terms.  There, Dobson J found:
4
 

The insurer’s obligation under this policy is not an absolute one to pay for 

replacement of the existing structure.  The primary constraint on that 

obligation is that the insurer is obliged to pay for building materials and 

construction methods that are in common use at the time of the rebuilding.  

That constraint, together with the comparative connotation of “as new” 

conveys the sense of the new structure being the equivalent of the old, rather 

than a replication of the original.  Adopting the approach to equivalents in 

the Full Court decision in D’Aloia, it would be measured by size, 

functionality, relative quality and reasonably addressing the re-creation of 

character and appearance.  

A component of that equivalent is considered by reference to materials or 

construction methods that are “in common use”.  I do not see that as 

requiring that the materials or methods be used in, for instance, any 

particular proportion of house building nationally or in the locality of the 

insured property.  The requirement for them to be “in common use” is likely 

to have been included so that the insurer would not be liable for rare 

materials or outdated construction methods that would now be substantially 

more expensive in relative terms than more recently introduced methods or 

materials. 

... 

I accordingly answer question one that the insurer’s obligation is to meet the 

cost of constructing a new house of the same style and quality of materials as 

the property insured.  That is subject to the requirement that the materials 

and methods proposed are in common use in the erection of Edwardian-style 

villas in Christchurch in 2012...and the requirement for reasonable 

consideration of substitute materials or methods of construction where that 

would not affect the quality or character of the replacement structure.  

[43] These comments of Dobson J in Turvey Trustee Ltd in part mirror the 

provisions as to repair or rebuild in clause 1(b) of the policy, which provide for the 

use of building materials and construction methods “in common use at the time of 

repair or rebuilding.”  

[44] Shortly, I will turn to consider the evidence placed before the Court by the 

Routs and Southern Response as to this question of whether the house may be 

“economically repairable”.  But first, it is useful to consider the claim negotiations 

and the positions adopted by the parties from the time of the September 2010 and 
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February 2011 earthquakes, right up to February 2013 when as we will see, a 

significant change in approach was to occur.    

Positions taken by the parties from September 2010 to February 2013 

[45] Following the earthquakes, AMI/Southern Response engaged Arrow 

International (NZ) Limited (Arrow) to assist it in processing claims.  As I understand 

the position, Arrow had been engaged by AMI and then Southern Response as 

project manager for the assessment and management of all repair and rebuild 

projects of AMI insured houses.   

[46] On 10 September 2010, after the first 4 September 2010 earthquake, an 

inspection of the property was performed by insurance assessors, McLarens Young.  

This found that the claim was accepted and the claim cost was estimated then at 

$343,505.00.   

[47] On 26 September 2010, EQC undertook an assessment of the property.  That 

assessment found that the concrete foundations and floor had cracked and moved 

apart.  It was noted in their report that there was “substantial damage to dwelling 

resulting in repair costs reaching maximum entitlement”.  Essentially, the Routs’ 

property in Brooklands was seen as a likely demolition and rebuild.  The repair cost 

on the EQC assessment form is stated to be $463,278.42.    The scope of works 

assessed the overall total as $500,302.44.  

[48] An AMI/Southern Response document dated 6 October 2010 entitled “House 

Description and Elemental Estimate” is before the Court.  It notes that there is to be 

total demolition of the house including the front driveway and that there are 

substantial cracks on the ground slab.  The document states that salvage items are to 

include the rear reinforced concrete paving and steps, the metal garden shed and the 

water heater.  Noted also is that there has been movement between the concrete 

driveway and the residence of up to 75mm.  The total replacement estimate given is 

$458.505.00.  Subtracted from this is the EQC cap of $115,000.00 making a total 

policy amount due of $343,505.00. 



 

 

[49] Then, an inspection of the property by Arrow was carried out on or about 

9 November 2010.  The Details Repair/Rebuild Analysis (DRRA) cost was assessed 

at $434,106.66 for a total rebuild excluding GST.   

[50] A further revised Arrow DRRA is before the Court, which puts the total 

project figure at $539,339.00 excluding GST.   

[51] On 25 March 2011, a visual structural review of the property was carried out 

for Southern Response by Lewis Bradford Consulting Engineers.  A number of 

structural conclusions were noted.  First, the site was identified as being in a zone C 

area; with evidence of earthquake induced ground damage and large scale 

settlements.  The building it is said had settled a maximum of 222mm. Decisions 

from the government/EQC/local authorities regarding the extent and type of land 

remediation were required, and the results of those decisions it is noted could affect 

the type of repair that was appropriate or could necessitate a rebuild.  Damage to 

building superstructure was observed, including widespread lining damage, minor 

wall racking and framing movement due to a combination of seismic shaking and 

earthquake induced ground damage.  Levels provided indicated widespread 

differential settlement of the floor slab and foundations.  Floor and foundation 

repairs were recommended to involve a combination of the following – levelling 

perimeter foundation by either jacking and concrete underpinning or using 

urethane/grout injection, epoxy injection of perimeter footing cracks, re-levelling of 

slab on grade using urethane/grout injections and repair of floor slab cracking either 

by replacement of slab section or by urethane form or epoxy injection.  It was noted 

at the end of the report that it was based only on a visual walk through inspection of 

the building, and that did not prove that latent defects might not exist.   

[52]  Also on 25 March 2011, Golder Associates (NZ) Limited carried out a 

geotechnical assessment on the property for Southern Response.  A report dated 

11 April 2011 authored by Andrew Smith of Golder Associates was provided.  It 

noted vertical cracking in the concrete slab, surface cracking in and around the 

property and cracking in the ground due to differential settlement across the raised 

building platform.  The report said that more information on total and differential 



 

 

settlement of the house and surrounding land, and whether or not the house was to be 

rebuilt, was required before appropriate remedial options could be recommended. 

[53] A further Southern Response document dated around 5 May 2011 and headed 

“Premier House – Decision Request” records a decision for the property as a rebuild.  

The total “house policy customer offer” was recorded there as $323,528.  Taking into 

account demolition costs and other professional fees and damage breakdown, the 

total cost then was increased to $351,048.00.   

[54] It appears from AMI/Southern Response’s Guidewire ClaimCenter 

information that a further assessment was completed on 20 June 2011.  A new total 

costing and scope of works was assessed. 

[55] On 11 July 2011, an email was sent by Blair Milne, a claims specialist within 

the AMI Christchurch Earthquake Management Team, confirming that the Routs’ 

property was to be demolished as a result of the September 2010 quake.  

[56] A further note dated 15 July 2011 in AMI/Southern Response Guidewire 

ClaimCenter documents before the Court, states that the February 2011 claim will be 

declined by the insurers.  This is said to be because there is no further EQC 

entitlement on the house as the insurer’s report confirms the building to be a total 

loss post the September 2010 earthquake.   

[57] On 21 March 2012, an Arrow email was sent to the Routs indicating that they 

should contact Mr Richard Redpath at Arrow International regarding items that may 

have been missed from the original DRRA completed on 9 November 2010.  There 

are further follow up emails to the Routs, asking if they have made contact with 

Mr Redpath.   

[58] Then it seems the Routs engaged an independent earthquake damage 

assessor, EQ East Limited to estimate the cost of rebuilding their house.  An 

inspection of the property was undertaken on 10 April 2012.  A report was completed 

on 13 April 2012.  This concluded that the property was not economic to repair.  The 

total cost of rebuilding was said to be $548,276.84 while a repair estimate was put at 



 

 

$531,373.89.  The report summary also noted that most insurance companies would 

determine a house to be uneconomic to repair if the repair costs were more than 80% 

of a re-build estimate.  It went on to state that “based on the above calculations, the 

repair costs for your dwelling exceed 80% of the rebuild estimate for a similar 

dwelling.  This confirms that a rebuild is the most economical option.” 

[59] On 3 July 2012, the Routs sent an email to Mr Redpath of Arrow and 

Mr Milne of Southern Response confirming they had commissioned an independent 

assessment report from EQ East Ltd of the damage, cost of repair and estimate of 

costs for a rebuild of the house.  The email notes the costs of the rebuild and repair 

and that the report confirms the house is not economically viable to repair and is 

therefore a rebuild.  It states that the Routs are therefore seeking a revised settlement 

amount.  Attached also were a list of features of the current property that were above 

or extra to standard specifications.   

[60] Arrow then undertook a further DRRA which was issued on 10 August 2012.  

This stated that “due to the extent of damage to this property and the complexity 

involved in any repair of this property it is our recommendation that this property is 

demolished and rebuilt.  The global settlement was not a factor in this decision.”  

The figure for a total rebuild excluding GST was noted as $524,735.00.   

[61] Further material of additional Arrow DRRAs is also in evidence before the 

Court. All this is rather confusing however.  These DRRAs, all of which appear to 

have an “issue date” of 10 August 2012, specify figures for a total rebuild of the 

house varying from $451,784.65 to $450,618.26 to $358,821.15 to $493,373.08 to 

$591,014.00. 

[62] And, a “decision request document” was also issued by Arrow either on 5 or 

8 September 2012.  This showed a rebuild figure of $453,187.00.     

[63] Then, during September 2012, further email correspondence passed between 

the Routs and representatives of Southern Response and Arrow.  It appears that a 

requested face to face meeting took place on 1 October 2012 between the Routs, two 

EQ East representatives and Mr Wayne Hurrell of Southern Response. Southern 



 

 

Response, it seems at that point, was offering an increased all-up settlement payment 

to the Routs under the policy of $453.187.00.  The Routs in turn were disputing the 

various Arrow DRRA costings and seeking a settlement figure of $548,276.84.  The 

parties were thus $95,089.84 apart.   

[64] Through late 2012 and early 2013, further email correspondence was 

exchanged between the parties but no settlement agreement was reached.  To an 

extent the tone of this correspondence appears to have become increasingly hostile.  

The Routs say they were experiencing increasing frustration with what they 

described as continuous delays in having their claim properly settled.  Southern 

Response in turn denies this, and says the Routs were endeavouring to maintain an 

entirely intractable and unacceptable position.  

[65] A document dated 24 January 2013, being a further review by Arrow of their 

costings is before the Court.  An email was sent to the Routs that day confirming that 

all items on a list of the house features provided earlier by the Routs had been 

allowed for in the Arrow report and the DRRA.  But it appears this may not have 

been the case.  The document dated 24 January 2013 clearly provided that “no 

allowance” had been made for four specific items in the Routs’ house – underfloor 

insulation, acoustic batts in the interior walls, a retractable patio awning and insect 

screens attached to the doors.  That day, Mr Rout emailed Mr Hurrell requesting the 

amounts Arrow had costed for the individual item lines Mr Rout had submitted, so 

that they could be compared against cost estimates from suppliers contacted by the 

Routs.  The response from Mr Hurrell on 28 January 2013 it would seem was 

somewhat unhelpful.  It said simply that, due to commercial sensitivity, Southern 

Response and Arrow were unable to provide a breakdown of the individual items.  

All these aspects are suggested by the Routs now as being deceptive and 

unacceptable on the part of Southern Response.  At this stage, however, I leave these 

matters to one side.   

[66] What is important to note at this point is that by early February 2013 no 

agreement by way of negotiated settlement between the parties had been able to be 

reached.  This resulted in what can only be seen as a considerable change in position 

adopted by Southern Response.   



 

 

The Southern Response 13 February 2013 letter 

[67] This change in position was reflected in a letter from Southern Response to 

the Routs dated 13 February 2013.  That letter, which in my view is significant here 

was also emailed to the Routs on 15 February 2013.  It is useful to set out in full the 

text of this letter: 

 

13 February 2013 

Mr P and Mrs G Rout 

............................. 

Brooklands 

Christchurch 8083 

Claim No. ................ 

We refer to our recent discussions and confirm that we are unable to resolve 

and settle your claim with Southern Response 

Previous correspondence 

On 1 October 2012, a meeting was held with you advising that the insured 

property under your policy was ‘beyond economic repair’ and a revised 

settlement figure was presented to you.  

The estimate of cost was based on the Detailed Repair / Rebuild Analysis 

(‘DRA’) done by Arrow on 10 August 2012.  The purpose of providing an 

estimate of cost is to allow you to make an informed decision. 

Southern Response have also provided you with a Construction Budget 

Breakdown to review as requested.  Arrow have also reviewed another list of 

items you provided and have confirmed the cost of these items is covered in 

the DRA. 

We understand that now, having reviewed the DRA, Construction Budget 

Breakdown and confirmation that other items are included, you do not 

accept our estimate of the cost to reinstate your insured property.  At the time 

that DRA was done, we maintain that the estimate fairly reflected the cost to 

reinstate your damaged insured property.  

Request for re-assessment 

If you remain unhappy with the DRA, you may request in writing that it is 

reviewed.  On receipt of your request in writing, you will receive 

confirmation from Southern Response that: 

 As at the date of receiving your request, our claim determination that 

the insured property is ‘beyond economic repair’ is withdrawn.  

 As at the date of receiving your request, the estimate of cost 

provided in the previous applicable DRA is also withdrawn. 



 

 

Until the re-assessment process is completed, the previous settlement options 

identified in your decision pack are no longer available, including the ‘buy 

another house’ option.  Any re-assessment will consider all aspects, 

including the viability of repair of the earthquake damage to your insured 

property.  

Re-assessment process 

If you request a re-assessment, we will instruct Arrow to undertake a 

complete review of the damage to your insured property and to re-assess: 

 the earthquake damage to your insured property, including viability 

of repairing that damage; and 

 the estimate of cost to reinstate the earthquake damage to your 

insured property.  

Arrow’s re-assessment will be based on current engineering expertise (both 

geotechnical and structural), current legislative requirements and any 

guidance that may be drawn upon from the Department of Building and 

Housing.  We will also take into account the building materials and 

construction methods in common use at the time of the re-assessment.  

Arrow’s re-assessment will provide an estimate of cost to repair or rebuild 

your earthquake damaged insured property based on current rates for the 

construction of residential property in Canterbury.  Construction and labour 

rates have the potential to change over time, particularly as new or revised 

construction methods that respond to the challenges of building in 

Canterbury are adopted.  

Issues to be aware of when re-assessment takes place 

A re-assessment conducted by Arrow could result in no change to Southern 

Response’s original decision regarding your claim.  Equally, there could be: 

 an increase or reduction of the estimate of cost to reinstate your 

earthquake damaged insured property.  

 a revised reinstatement methodology. 

 a determination that the insured property previously thought to be 

beyond economic repair, is now repairable.  

When Arrow has completed the re-assessment, Southern Response will write 

to you and advise you of the outcome of your re-assessment.  

Further considerations for you 

Any re-assessment will be subject to Arrow’s capacity and we will 

communicate this to you.  

Once you request us to review the DRA assessment as outlined above, the 

original claim determination is withdrawn and a new claim determination 

will be sent to you.  Arrow will complete the required investigation and 

validation of the reinstatement of your insured property.  



 

 

If you wish to settle your claim based on the original claim determination 

and estimate of cost you received in your most recent DRA, Southern 

Response is prepared to adhere to that original determination until you 

formally request (in writing) a review of the DRA assessment.  

If you wish to pursue settlement without seeking a re-assessment, please 

contact Wayne Hurrell by phone or email.  

Before making any decision that may influence how your claim will now 

progress, we suggest you take professional advice as necessary.  

Yours sincerely 

Wayne Hurrell 

[Southern Response] 

Claims Specialist 

[68] It must be remembered also at this point that it was only on 8 February 2013 

that the Crown had made its red zone offer to the Routs outlining the two options for 

purchase of their land or purchase of their entire property.  And it was on 22 March 

2013, following the Routs’ election of option two under the offer, that the agreement 

for the sale to the Crown of the land was signed.  

[69] The Routs’ reaction to this 13 February 2013 Southern Response letter was 

decisive.  The thrust of the letter clearly was to the effect that, if the Routs were 

unhappy with Southern Response’s approach, they could seek a re-assessment.  If, 

however, they chose that option, all previous offers were said to be off the table and 

they could potentially face a revised assessment on a repair rather than a demolish 

and rebuild basis.  This it was noted could leave the Routs significantly worse off 

than if they had accepted an offer on a rebuild basis.  

[70] The Routs saw this as a subtle threat, and it seems they simply took the view 

then that all negotiations were over.  The present proceeding was issued by them on 

21 March 2013.   

[71] So far as the 13 February 2013 letter is concerned, before me Mr Stevens, 

counsel for Southern Response, rejected the Routs’ claims and contended that this 

letter contained no threat.  It was simply a prudent insurer advising its insured on 

what was likely to happen.   



 

 

[72] Notwithstanding this, in considering the 13 February 2013 letter in its 

entirety, it is difficult to escape the conclusion that, in so far as it appears to suggest a 

“take it or leave it” offer, Southern Response were endeavouring to exert an element 

of pressure on the Routs.  More on this aspect later.  

[73] I return now to the initial question posed at [39] to [40] above as to whether 

or not the damage to the house is “economically repairable” in terms of the policy.  

In doing so I repeat that, if the evidence is that the house can be notionally repaired, 

Southern Response in theory has the option under clause 1(d) to either carry out the 

repairs or pay the cash equivalent.  But as the land is now sold to the Crown, the 

only actual option if the house does prove to be economically repairable is to make a 

repair cost payment to the Routs. 

Experts’ evidence on whether the house is economically repairable 

[74] Following the issue of the Routs’ statement of claim in this proceeding, 

additional expert reports were obtained.  These reports and the evidence surrounding 

them were before the Court, and I now address these.   

Mr Bruggers’ evidence 

[75] A report dated 21 June 2013 was prepared by geotechnical engineers, 

Geoscience (NZ) Limited (Geoscience) in response to a request by Arrow to 

complete shallow soil testing at the property.  Mr Donald Bruggers, a geotechnical 

engineer and consultant to Geoscience with 35 years experience, gave evidence 

before me on the Geoscience report.   The report noted initially that “for properties in 

the flat land residential red zone areas, CERA considers being zoned red means that 

the land has been so badly damaged by the earthquakes it is unlikely that it can be 

rebuilt on”.  Geoscience then confirmed that their scope of works had been strictly 

limited by Arrow to providing a shallow soil Ultimate Bearing Capacity (UBC) test 

for a strip footing.  This was to be based on shallow soil investigations.  There was 

no engagement for deep soil testing to be carried out which might have provided, 

amongst other things, an assessment of liquefaction potential at the site.  The report 

specifically noted that “founding directly below topsoil may place foundations on 

undocumented fill.  We recommend Geoscience inspect the base of the excavation to 



 

 

confirm suitability of the fill as a bearing layer.”  The report appeared to clearly set 

out its limitations.  These included that Geoscience was following a brief, that its 

recommendations were based on ground conditions indicated from published 

sources, and that subsurface conditions relevant to construction works should be 

assessed by contractors with additional tests performed as necessary.  The report 

went on to say that, while repair of the existing shallow foundations may reduce 

differential settlement of the structure in future seismic events, there was still a risk 

of damage occurring to the foundations.   

[76] Mr Bruggers in relying on the Geoscience report, noted in his oral evidence 

that Geoscience had been engaged to undertake limited shallow soil testing on the 

Routs’ site.  This he confirmed again was to determine the ultimate shallow bearing 

capacity (UBC) for repairs to the house foundations.     

[77] He noted that deep soil testing could have been performed, but suggested it 

was probably not necessary or mandated by the MBIE Guidelines in this case, 

because of what he considered was reasonable performance of the site here and 

measured settlements. 

[78] Mr Bruggers considered that the Routs’ land and house settlement was in line 

with a TC3 site classification.  He was of the opinion that the repair as proposed by 

Southern Response was acceptable in terms of the MBIE Guidelines and the 

Building Code.  He stated he was confident that the geotechnical investigations 

conducted for this site were appropriate for the proposed repair strategy.   

[79] Mr Bruggers said he was familiar with the repair methodology that Southern 

Response’s engineers proposed to use to re-level the house, and that he had no 

concerns about whether it would be effective for this house.   

[80] He also stated that it would be possible to lift the house to its assumed 

original elevation of 11.4m RL using the current repair methodology.  Additional 

geotechnical testing under the MBIE guidelines was not required to implement this 

additional lifting he suggested because this methodology did not increase the bearing 

loads required for lifting the structure. 



 

 

Further Arrow DRRA assessments 

[81] Next, in chronological terms, there is a further Arrow DRRA dated 26 June 

2013, (but with an issue date said to be 10 August 2012 and a visitation date of 

9 November 2010) which is before the Court.  It contains more details about the 

damage to the property in a site summary and assessor’s report.  Further, it refers to a 

repair methodology.  It concludes that the property should be priced for repair as 

well as a rebuild with a decision made once pricing has been completed.  It puts the 

total rebuild figure at $493,373.09 excluding GST and includes an estimate for 

repairs, putting this at $312,018.39 excluding GST.  

Lewis Bradford Reports 

[82] A second structural engineering report from Lewis Bradford Consulting 

Engineers Ltd dated 27 June 2013 is also before the Court.  Mr Craig Lewis, a 

founding director of that company, gave evidence before me on that and the earlier 

Lewis Bradford report.   The reports note that site visits were conducted on 25 March 

2011 and 21 May 2013.  The 27 June 2013 report states essentially that there was 

some minor earthquake related structural damage that had been identified to the 

house.  Repair and reinstatement to some structural elements was proposed.  It said 

that the proposed repair works were appropriate and would ensure that the building 

would continue to comply with the provisions of clause B1 of the building code at 

least to the same extent as prior to the damage.  Mr Lewis’ evidence is further 

discussed below at [91].   

Mr Anderson’s evidence 

[83] Southern Response then called as an expert witness, one further geotechnical 

engineer, Mr Clive Anderson, a principal at Golder Associates in Christchurch.  

Mr Anderson relies on the Golder Associates geotechnical assessment report dated 

11 April 2011 in his evidence.  That report notes that the site has experienced 

differential settlement of the concrete founding slab probably caused by liquefaction 

ejection of material from beneath the building platform and subsequent settlement of 

the building foundation.  External and internal damage in the house, including 

vertical cracking of the exposed concrete founding slab, the varying orientations of 



 

 

ground cracking between the house, driveway and landscaped areas are said to be a 

direct result of this movement.  The report suggests that the fill material upon which 

the house was founded was essentially “good ground”.  It was noted that due to the 

likelihood of settlement having occurred however, the current level of the house in 

relation to the flood plain needed to be re-assessed.  The report stated that more 

information on total and differential settlement of the house and surrounding land, 

and whether the house was to be rebuilt, was required before appropriate remedial 

options could be considered.  The report essentially referred to the damage that the 

house and property had suffered, but did not discuss repair methodologies as it said 

this would have required further information. 

Mr Rakovic’s evidence 

[84] The Routs chose to call no geotechnical engineering evidence.  Instead, their 

only engineering evidence was provided by Mr Zoran Rakovic, a qualified structural 

engineer working in Christchurch. 

[85] Mr Rakovic in his evidence began by suggesting there was extensive damage 

to the property and the house.  He said this included significant and widespread 

differential settlements to the ground floor slab and perimeter foundation; large areas 

identified from a drop-hammer test with likely voids formed under the slab due to 

shaking-down of fill; evidence of slab and foundation cracks, as well as exterior 

separation between the house and the paved areas; residual tensile and flexural 

stresses in the slab and foundation, due to lateral stretch; unevenness in the ground 

floor slab, most likely caused by relative vertical displacement of slab parts; cracking 

to the perimeter foundation; cracking to timber framed walls and cracking to the 

exterior brick veneer.  This differed markedly in extent from the opinions expressed 

in the evidence before the Court from Mr Lewis, Mr Bruggers and Mr Anderson.  

[86] Mr Rakovic expressed the view that current evidence would suggest the 

existing foundation and slab for the house cannot be effectively brought back to their 

original structural quality by means of structural repairs.  He therefore proposed 

complete replacement of the foundation and slab, and said that the structural design 



 

 

of such replacement slab and foundation would have to be based on appropriate deep 

geotechnical investigation which to date had not been carried out.   

[87] Mr Rakovic suggested in his evidence that, from past experience and the fact 

that the ground in the Brooklands area around the house has TC3-like qualities, the 

required slab/foundation system that he anticipates would be substantial.  In essence, 

he said this would be a 300mm thick solid slab, reinforced with H16-200 each way, 

top and bottom, over an array of 600mm diameter, 15-20m deep stone columns 

spaced in a triangular pattern at 1.8 m centre-to-centre.  The area covered with such 

stone columns he said would extend approximately 2-3 m beyond the perimeter of 

the house.   

[88] To carry out this foundation and slab construction Mr Rakovic said would 

require the removal of the upper house structure from its current location.  This 

would involve removal of exterior brick veneer, separation of the house into 

manageable smaller parts, securing for transport and either transporting off site, or 

keeping elsewhere on-site during construction.  The house would then be required to 

be re-shifted and fixed to the new slab/foundation, brought back to plumb, relined 

internally and externally, services reconnected, bracing remediated/reconstructed and 

the house generally made good. 

[89] Mr Rakovic’s evidence concludes with his opinion that, considering the 

logistical complications associated with removal and reinstatement of the upper part 

of the house, a rebuild of the house from scratch would be the most economical 

method of remediation.  He reaches this conclusion he says taking into account the 

requirement to comply with the NZ Building Code and the Building Act 2004 and 

the need for sufficient certainty that the work would be successful and durable. 

[90] Mr Rakovic, while agreeing with some of the statements made by Southern 

Response’s other engineering experts, did not agree with their conclusion that it was 

economic to repair the house here.   



 

 

Mr Lewis’ evidence 

[91] Mr Lewis, Southern Response and Arrow’s structural engineer expert, relies 

on the Lewis Bradford reports dated 31 March 2011 and 27 June 2013 in his 

evidence.  His essential conclusion based on the reports and his site visit is that the 

structural damage to the house was minor.   

[92] In relation to whether the house is a repair or a rebuild, Mr Lewis noted that 

the provisional recommendations in the March 2011 Lewis Bradford report had been 

for a foundation repair.  This repair methodology would involve a combination of re-

levelling the perimeter foundation by mechanical jacking and concrete underpinning 

in combination with internal slab re-levelling by proprietary resin or grout injection.  

He did acknowledge that in his experience, Arrow had been conservative in the past 

in assessing whether a house was a repair, and would favour assessing a house as a 

rebuild if a repair and rebuild were both indicated as possibilities and close from an 

economic perspective.   

[93] He says he was advised that prior to Lewis Bradford’s re-engagement in May 

2013, Arrow had assessed the house as a rebuild.  Mr Lewis then gives his opinion 

that the house had always been structurally capable of repair based on the minor 

damage it exhibited.  He reaches that conclusion he says by a strict application of the 

current version of the MBIE Guidelines. 

[94] As to his proposal for foundation repairs to the house, Mr Lewis noted that 

the resin/grout injection would need to be undertaken by a specialist contractor and 

that his personal preference would be to use cementitious low mobility grout (LMG) 

injection rather than urethane resin based on his relevant experience.   His evidence 

is that he had been directly involved in this method in the successful lifting and re-

levelling of two substantial buildings in Christchurch, the Les Mills building and the 

George Hotel.  This practice he maintains was being increasingly used in foundation 

re-levels of houses in Christchurch and he says that it is a safe and reliable method 

for lifting buildings in situations such as this. 

[95] Mr Lewis noted also that, if the house was required to be lifted to 11.4 metres 

RL, it would be possible to return the house to that level here by using the same 



 

 

current repair methodology or something similar.  He testified that he was aware of a 

current Christchurch residential house being lifted up to 200mm by these methods.  

And, Mr Lewis considered that this methodology would not require any additional 

geotechnical investigation under the MBIE guidelines because there was no change 

in the bearing loads required for the lifting. 

[96] Thus, Mr Lewis’ conclusion is that there was minor structural damage to the 

house, it is repairable, the repair methodology set out complies with the relevant 

legislation and rules, and he is satisfied that the geotechnical investigations involving 

definition of shallow bearing pressures undertaken by Geoscience support and 

confirm the proposed repair methodology. 

[97] The geotechnical engineers and the structural engineer called by Southern 

Response, all seem to take a different view from Mr Rakovic and appear to be more 

closely in agreement together.  Apart from several comments made by Mr Rakovic, 

Mr Lewis states he generally agrees with Mr Rakovic’s description of the damage, 

but that he would describe that damage as “structurally minor”.   

The MBIE Guidance Document (the Guidance Document) 

[98] All of the engineers, perhaps with the exception of Mr Rakovic, 

acknowledged the importance of the MBIE Guidance Document which was issued 

for Canterbury properties post-earthquake under s 175 Building Act 2004.  It is 

expressed to be only a guide, and if used states that it does not relieve any person of 

the obligation to consider any matter according to the circumstances of the particular 

case.  Even though it is not technically a document where compliance was a 

requirement, the evidence before me shows that it is a relevant and authoritative 

guidance document that is taken into account by the Council now in considering 

building consent applications.  It is a complex document running to hundreds of 

pages.  The first draft came out in December 2010 and the version before the Court 

was dated 12 December 2012, although it was issued in January 2013. 

[99] The TC1, TC2 and TC3 categories are described in the Guidance Document 

as anticipating how land might perform in future large earthquakes and they outline 

what foundations are appropriate in each to reduce the risk of injury and damage.  It 



 

 

is stated that the methods and solutions proposed in the document are not mandatory, 

and different and improved details and method may well be developed as the 

recovery proceeds. 

[100] The LMG repair option proposed by Southern Response is listed as a lifting 

option in the Guidance Document, for re-levelling and repairing foundations and 

floors on TC1 and TC2 properties.  The Routs’ property being in the red zone 

however comes within the category of a TC3 type C house as it was on a concrete 

base.  Such houses are distinct from those with a timber floor with piles, or houses 

with a timber floor with perimeter footing.   

[101] Issues must therefore arise as to whether this LMG repair option is 

appropriate here.  The experts called for Southern Response all seem to agree that it 

is, given what they say is the relatively good performance of the existing floor slab 

foundation in the Rout house shown from the shallow ground testing undertaken.  

But Mr Rakovic strongly disagrees.  I will address this issue later.   

Mr Hutt’s evidence 

[102] The evidence of two senior employees of the Christchurch City Council was 

also before the Court.  The first was that of Anthony David Hutt (Mr Hutt), a team 

leader of the Christchurch City Council Building Operations Unit, who gave 

evidence on whether a building permit for repairs to the Routs’ house here would be 

granted by the Council if sought.  He also talked about flood plain levels in the area 

and confirmed that the current 50 year flood level was 10.66 metres RL plus 

freeboard of 400mm.  Provided the finished floor level of the house was above 

11.06m RL, he said it would comply with the New Zealand Building Code.  He 

noted that, on the information available, the house finished floor level at present is 

between 11.193m RL and 11.252m RL and is therefore above the required minimum 

level to comply with the Building Code.  Mr Hutt stated that this information also 

indicated that there was no impediment to granting a building consent due to land 

drainage issues.  But it needs to be said at this point in my view that none of this 

affects the minimum flood plain floor level for this property of 11.4m RL required 



 

 

when the house was originally built and specified as a minimum level for the site in 

a certificate registered against its land title.   

[103] Mr Hutt also referred to the MBIE Guidelines.  He confirmed that the 

Council recognises the use of cementitious low mobility grout and urethane resin as 

slab void fill in foundation re-levelling repairs and that it grants consents to 

foundation re-levelling repairs using these materials.   

[104] Mr Hutt confirmed that, subject to some clarifications from the geotechnical 

engineer and based on the documentation provided to him on the Building Code 

requirements, if a building consent application (or an application to be exempt from 

the requirement to obtain building consent) for the proposed repairs was submitted to 

the Council, then he expected that the application would be approved. 

[105] He then went on to note that the Building Act 2004 did not allow the Council 

to refuse a building consent application because the building/proposed building is in 

a particular location (unless there were good technical reasons to do so).  Therefore, 

he confirmed that the red zone designation of the property was not a reason for the 

Council to refuse granting a building consent here.   

[106] But, he did acknowledge that, at the time of this hearing, the Council had 

received only one repair consent application for a property in the entire Christchurch 

flat residential red zone, out of an approximate 5000 homes or properties in that 

zone. 

[107] Mr Hutt, later, in his evidence, did clarify one matter.  This was to note that, 

while a building consent is likely to be granted for repairs even if the house was only 

to be raised to a flood plain level of around 11.2m RL as proposed, a formal resource 

consent application would still be needed.  This application would be to seek a 

variation of the original consent condition recorded on the title to the property that 

required the house to remain above a minimum 11.4m RL level. 



 

 

Mr Higgins' evidence 

[108] Mr John Higgins (Mr Higgins) is the Resource Consents Manager at the 

Christchurch City Council.  Mr Higgins did not give viva voce evidence.  However, 

he did provide a witness statement which was accepted into evidence.     

[109] Mr Higgins referred to maps which showed that the Routs’ property was in an 

area called a Flood Management Area.  Potential flood risk has become a further 

particular concern in areas of Christchurch.  He noted that a new 11.8 m level (CC 

datum) has been identified now in this area with respect to ‘tidal’ flooding.  

Identified minimum floor levels to take into account this raised 11.8m RL 

requirement are higher than those currently required under the Building Code.  The 

functions of the Council with respect to flooding under the Resource Management 

Act he noted were much broader than its functions under the Building Act 2004.   

[110] Mr Higgins suggested that even if the land here is lower now than before the 

Canterbury earthquakes, the rule and the assessment matters in the City Plan would 

still apply.  As I understand his evidence, Mr Higgins is saying this means that the 

floor of the house would need to be lifted at least to its original 11.4m RL.  The 

possibility remained too that this might even be to the new 11.8m RL level, but it 

was likely this would apply only to new house builds which this was not.  It is noted 

that that would be one of the assessment matters for any resource consent 

application.  The present consent notice for the property specifically states that any 

future residential development of this site would be required to meet the minimum 

floor level of 11.40m RL, provided that this does not exempt future houses from any 

higher level subsequently required by the Council through its District Plan or other 

regulatory device. 

[111] Mr Higgins would not comment on whether it would be a breach of the 

consent notice for a house at this site to have a finished floor level of lower than 

11.4m RL.  He said that was a legal issue.  He did note though that, if it was a breach 

of the consent notice, the property owner could apply to the territorial authority to 

vary or cancel that condition, but that would require a formal application. 



 

 

Other experts’ evidence  

Mr Cowie’s evidence – surveyor 

[112] Mr Adrian Cowie who was called by the Routs is a registered surveyor with 

24 years experience.  From 4 September 2010 until the present, he has been 

predominantly involved in the precise survey assessment of buildings and structures 

damaged  in Canterbury as a result of the earthquakes.  His evidence was the only 

surveying evidence relating to the property from a registered surveyor.  It was 

generally accepted by both parties here and not questioned in any real way.  Other 

experts relied on his calculations.    

[113] In August 2013, Mr Cowie carried out a level survey to measure the existing 

height of the floor slab of the house and to measure the existing heights of a number 

of benchmarks located in Brooklands.  The results of the survey showed that the 

floor of the house currently sits at a level between RL 11.193m and RL 11.252m in 

terms of the Christchurch City Datum.  This range is due to a 59mm differential 

settlement across the floor slab of the house.   

[114] Mr Cowie notes that accepting the original floor slab was constructed at a 

level of RL 11.4m then the house has lowered by between 148mm and 207mm 

between its 2006 date of construction and August 2013.  He confirmed the effect of 

this vertical settlement is that the floor level of the house is now below the minimum 

required floor level (11.4m RL) as required in both the Consent Notice and the 

Building Consent requirements for the dwelling.  It could be considered that the 

dwelling is more prone to flooding because of this vertical settlement.  Variation 48 

of the Christchurch City Plan was also referred to.  As noted, this now requires 

minimum floor levels (probably for new dwellings only) for this site to be 11.8m RL 

in terms of the CC datum i.e. 400mm higher than the minimum level when the 

dwelling was constructed.   

[115] To bring the house back up to 11.4 RL would require it to be raised by 

+148mm at its highest point and by +207mm at its lowest point.  If 11.8 RL was the 

minimum height level required, these amounts would need to be increased by a 

further 400mm.   



 

 

[116] Mr Cowie observed seven benchmarks in the area that had known levels on 

them prior to the 4
th

 September 2010 earthquake.  Four of these benchmarks showed 

vertical settlement to August 2013 of between 174mm and 195mm.  Other 

benchmarks closer to the Routs’ site had greater vertical settlements of between 

158mm and 219mm.   

[117] In finding that there was a total observed height variation across the floor slab 

of 59mm, Mr Cowie said that approximately 47% of the floor slab area was sloping 

at a grade steeper than 1 in 200.  The Guidelines it seems have a 1 in 200 slope as a 

cut off, with grades steeper than 1 in 200 requiring repair.  It is noted that the areas 

sloping steeper than 1 in 200 occur more or less evenly over the whole floor area and 

are not limited to one particular area of the slab.     

[118] Cracking was noticed by Mr Cowie throughout the house.  There were three 

distinct cracks in the floor slab.  Mr Cowie also noted a bend in the wall between the 

lounge and bedroom 2.  The external brickwork also showed numerous step-cracking 

or zig-zag cracking.  He noted that this cracking might be related to the differing 

floor slopes in the garage area.  Mr Cowie considered that cracking in the floor tiles 

near the entry and kitchen may indicate slab cracking or separation.  However, 

without removal of the floor tiles, he was unable to determine this accurately.  He 

also recorded separations between the house foundation and the concrete driveway 

and concrete patio areas.  These separations he said would indicate that either the 

driveway had moved away from the house or the house had moved away from the 

driveway or a combination of both had occurred.   

[119] Significantly as I see it, Mr Cowie in his evidence gave his clear opinion that 

a careful inspection of all underground pipework should be carried out here to verify 

if damage has occurred.  He noted that, in other assessments of similarly damaged 

dwellings (where there had been differential settlement, lateral stretching and 

spreading, along with global settlement of the site), deep soil testing of the site had 

been carried out to determine the likely liquefaction potential, and the calculated 

SLS and ULS amounts so that a foundation repair/rebuild strategy could be 

accurately calculated.  As noted above, that deep soil testing has not been carried out 

here.  



 

 

[120] Mr Cowie’s final conclusion was that all floor coverings in the house should 

be lifted so that an engineer could accurately assess the actual state of the concrete 

floor slab.  This is because Mr Cowie maintains that his survey information indicates 

the high probability of there being more cracks in the slab than have been observed.  

And, as to any proposed foundation repair strategy, Mr Cowie considered that a 

geotechnical engineer should be consulted to determine whether a deep soil ground 

test should be carried out to assist this process. 

Mr Maiden’s evidence  – building consultant 

[121] Mr Maiden was called by the Routs.  He is a building consultant and Director 

of Prendos New Zealand Limited, a multi-disciplinary property consultancy 

employing registered valuers, building surveyors, a registered fire engineer, quantity 

surveyors, a structural engineer, chartered arbitrators, adjudicators and mediators.  

Mr Maiden is a chartered surveyor, registered quantity surveyor, and a registered 

building surveyor.  His experience relates mainly to defective and leaky buildings, 

although he has recently published an article on earthquake damage repairs. 

[122] Mr Maiden had been asked by the Routs to express a view on the remedial 

work proposed to their house and property.  In his evidence, as I understand it, he 

suggested that the proposed remediation strategy lacked detail as to the methodology 

for remediating the house, particularly in relation to the proposal to lift the floor and 

insert either uretek or grout beneath it. 

[123] Mr Maiden also was surprised as to Mr Hutt’s expressed certainty on the 

Council response to any building consent application.  In his experience, Mr Maiden 

said local authorities were generally very conservative about expressing an attitude 

to a proposed consent application, because each application is dealt with on its own 

merits after all required information is submitted.     

[124] Generally, Mr Maiden disagreed with Mr Hutt’s assessment of the suggested 

repair work as not being a major alteration.  Mr Maiden contended that the damage 

caused to the house here is obviously significant and requires major work to renovate 

it as the foundation system is being substantially changed.  Mr Maiden’s view was 



 

 

that the damage to the house meant a building consent was clearly required for the 

proposed work. 

Quantum evidence 

[125] Some of the quantum evidence as to repair or rebuild cost of the Routs’ house 

has been set out above in the context of general discussion of this dispute.  It is 

necessary however to discuss the evidence which was put before the Court on 

quantum in more detail here.  

Mr Betts’ evidence 

[126] Mr Betts was called by the Routs.  He is a quantity surveyor and did not 

become involved in this case until the day before this hearing began.  Mr Betts did 

not give any real or useful evidence on quantum here.  Essentially he was called, as I 

understand it, very much at the last minute simply to give evidence that at an 

eleventh hour meeting during the trial between Mr Gibson, the Routs’ quantity 

surveyor, and Mr Farrell, Southern Response’s quantity surveyor, a meeting which 

he attended, no agreement had been reached on repair or rebuild figures.  He was 

called by the Routs only to give evidence about the meeting and not about any 

particular figures.  This evidence did not assist in any way in relation to quantum 

matters, other than to suggest that the surveyors simply could not agree.  Mr Betts 

did endeavour in his oral evidence to give a brief and hasty off the cuff opinion on 

what substantial 12m pile foundations at the Routs’ property might cost.  But this 

evidence was entirely unsupported and in my view was not credible or helpful in any 

way here.  

Mr Gibson 

[127] Mr Gibson is a quantity surveyor.  He was intimately involved as the Routs’ 

quantity surveying expert throughout this entire matter, including at the last minute 

meeting of the parties’ experts during the trial.  A substantial brief of his evidence 

had been prepared, he was listed to give detailed evidence for the Routs and this was 

referred to specifically in Mr Shand’s opening at this trial.  Mr Gibson’s brief of 

evidence, as I understand it, was to the effect that rebuilding the Routs’ house 



 

 

required full 12m pile foundations and the cost of this was in the vicinity of $1.2 

million.  However, this brief of evidence is not before the Court as Mr Gibson did 

not finally give evidence.  Rather surprisingly, only half an hour before Mr Gibson 

was due to be called as a witness, Mr Shand for the Routs informed the Court and 

Mr Stevens for Southern Response for the first time that he would not be calling 

him.  No explanation was given for this.   

[128] Therefore I cannot and do not take into account any matters on quantum said 

to be attributed to Mr Gibson.  This left the only real evidence on quantum put 

forward for the Routs that of Mr Stanicich of Fowler Homes which I address below.  

Mr Farrell’s evidence 

[129] But first, I turn to the last quantity surveyor’s evidence that was before me.  

This represents the only real quantum evidence advanced here on behalf of Southern 

Response.  It is the evidence of Mr Farrell who is the commercial manager at Arrow 

International (NZ) Limited (Arrow).  He is a quantity surveyor with over 12 years 

experience, the last three with Arrow.  A primary focus of Mr Farrell’s work, 

according to his evidence, is the quantity surveying assessment of damaged homes of 

policyholders with Southern Response.  As I understand it, Arrow was appointed by 

AMI and then Southern Response after the September 2010 earthquake as project 

manager for the assessment and management of all repair and rebuild projects of 

AMI insured houses.  

[130] Mr Farrell’s evidence before me as to the cost to repair the Routs’ house on 

its existing site, based on the repair methodology advanced by Mr Lewis for 

Southern Response, was straightforward.  The evidence, outlined in a detailed Arrow 

repair costing, was that this would amount to $263,205.75 including GST.  It did not 

include any costing to raise the house floor level above its present maximum height 

of about 11.2m RL.   

[131] Mr Farrell went on to say however that he had been asked to consider the cost 

of raising the house foundations to a finished floor level at 11.4m RL.  On the basis 

of an accepted methodology involving jacking up all four elevations and the use of 



 

 

more cementitious low mobility grout, he estimated this additional 200mm raising 

would cost no more than an additional $100,000.00 plus GST.  

[132] Mr Farrell also referred in his evidence to the Arrow estimate of an elemental 

rebuild costing of the house for the purposes of economic viability calculations.  

That confirmed a rebuild cost of the house at $489,109.93 including GST.  He noted 

that no contingency had been applied to that figure as it had been assumed the house 

would be built on good ground and excluded any “unknowns” within the 

foundations.  No contingency was applied to the house superstructure in either 

costing estimate as Mr Farrell said Arrow were applying the theory of a notional 

rebuild or repair to compliant drawings, under a “fixed lump sum contract.”  That in 

Mr Farrell’s view constituted standard practice within the market place and was 

appropriate to this particular project.  

[133] Mr Farrell also gave evidence to the effect that, for build contracts executed 

for the AMI/Southern Response rebuild, Arrow had global agreements in place with 

a range of suppliers and trades, designers, engineers, geotechnical engineers and 

their own technical teams.  For both the proposed notional repair and the rebuild of 

the insured house here, he said he had also applied a reasonable cost to prepare the 

documentation needed for building consent.  That included a cost to redraw the 

existing drawings obtained from the Council file and to apply any compliance driven 

changes, including engineering, required to secure consent for the design.  Consent 

costs had been included in his estimated figures.  

Mr Stanicich’s evidence (Fowler Homes) 

[134] Mr Stanicich was called by the Routs.  He is the managing director of Fowler 

Homes (Woodend) Limited (Fowler Holmes), a large Canterbury house-building 

company.  He is a qualified master builder, licensed building practitioner and has 

been a building project manager since September 2000.  In addition, he has over 

20 years experience in the building industry.  

[135] In May 2013, Mr Stanicich was asked by the Routs to estimate the cost for 

rebuilding their current house in Brooklands on land they had purchased at Millfield 

Estate, Ohoka.  A written estimate of $556,989 including GST was provided on 



 

 

16 June 2013, this estimate being valid until 17 August 2013.  The estimate was 

based on supplied plans and specifications for the house and followed a site 

inspection of the property. 

[136] Then, on 6 October 2013 Mr Rout requested Fowler Holmes to update this 

estimate.  This update in turn was forwarded to Mr Rout on 8 October 2013, the 

second day of the hearing of this matter.  That revised estimate was for a total of 

$660,466.00 including GST.  

[137] Mr Stanicich then noted an error in his calculations and informed Mr Rout of 

the error.  A revised version of the estimate was provided with a new total amount of 

$618,719.00 including GST.  In submitting this revised version with the error 

corrected, Mr Stanicich allowed amounts for carpet and a water tank, the second of 

these items being specified as it was a requirement for obtaining a building consent 

at the Millfield property.  In his evidence before me, Mr Stanicich repeated that this 

$618,719.00 was an estimate and not a fixed price quotation.  He noted that it did not 

guarantee a maximum price and that variations were likely to occur.  His costings 

however he said did reflect anticipated increases in product and labour through to 

February 2014.  Fowler Holmes he confirmed had written notice of pending material 

increases due late in 2013 and earlier 2014, so he thought the figures he offered 

would be reasonably accurate.  

[138] The estimate as I have noted did include a water tank but also had a concrete 

pad and pump plus an oasis water treatment system as these were also compulsory 

for the Millfield Estate property in question.  The estimate included specifications 

for TC2 level foundations.  Mr Stanicich said that his specification of TC2 

foundations were the minimum that his company customarily recommended for 

builds in an earthquake prone zone, even if the land in question was said to be of a 

TC1 classification.   

[139] This Fowler Holmes estimate however did not include any allowance for fees 

for geotechnical engineering and structural engineering assessments or architectural 

advice.  And Mr Stanicich also said that in his view an additional contingency of 

10% was appropriate here.  Mr Stevens for Southern Response contended that 



 

 

Mr Stanicich in his oral evidence may have suggested that the 10% contingency was 

included in the Fowler Homes original estimate. On this he referred to [496] of the 

notes of evidence.  Having considered paragraph 7(e) of Mr Stanicich’s witness 

statement and his oral evidence at [496] I am satisfied that Mr Stevens has 

misunderstood the position and that the estimate did not include the 10% 

contingency fee.  I proceed on this basis.   

[140] As to all these figures, Mr Stanicich’s evidence before me was largely 

unchallenged.  In addition, I found him to be a straightforward and thorough witness 

and I accept his evidence as reliable.  

Is the house “economically repairable” in terms of the policy? 

[141] Turning now to this initial question as to whether in terms of clause 1(d) of 

the policy the house is economically repairable to an “as new” condition, my answer 

to that question based upon all the material and evidence which is before the Court in 

this case is clearly, no.  I reach this conclusion for reasons I will now outline.  

[142] First, there is the issue as to whether the damage to the house might actually 

be repairable at all in a technical sense.  The engineering evidence for both Southern 

Response and for the Routs answers this question, yes.  In dispute however are the 

possible methods available to properly carry out these repairs and the cost of doing 

so (such that the repairs might prove to be “uneconomic”).    

[143] On this issue of repair cost, I find that the only real quantum evidence which 

the Court has before it and might properly rely on is that of Mr Farrell and Arrow 

noted from [129] – [133] above.  That evidence relates only to the methodology for 

notional repairs to the house advanced by Southern Response and its experts (given 

that since the land sale, actual repairs cannot be carried out).  With the decision made 

by the Routs at the eleventh hour to withdraw any quantity surveying evidence from 

their expert Mr Gibson, who they chose not to call, the only quantity surveying 

evidence on repair costings the Court was left with was that of Mr Farrell.  That 

evidence was therefore effectively unchallenged.  



 

 

[144] Mr Farrell’s evidence assesses the repair cost for the house at $263,205.75 

including GST on the basis of Southern Response’s suggested repairs including 

raising the floor foundation to a finished level of only about 11.2m RL.  But, as I 

have noted, Mr Farrell in his evidence did go on to provide additional lifting and 

foundation costs if the finished floor level of the house needed to be at its original 

11.4m RL.  To do this, the additional cost figure he said would be not more than 

another $100,000.00 plus GST.   

[145] As to this question of the required floor level for the house if repaired, I am 

satisfied on all the evidence before the Court that this needed to be back at the 

11.4m RL level to truly return the house to an “as new” condition as required under 

the policy.  I reach this conclusion for several reasons.  First, the original 11.4m RL 

level was imposed for safety and other reasons in this part of the Christchurch flood 

plain area, no doubt for good cause.  Nothing has been put before me in this case to 

suggest otherwise and indeed, as I understand the position, there are even growing 

concerns now in parts of Christchurch such as the Brooklands area in question, over 

future flood plain issues.  Safety questions would seem to me to dictate that any 

repairs to bring the house to an “as new” condition in this case must require a final 

floor level back to at least this 11.4m RL.  Secondly, the 11.4m RL requirement 

certificate remains on the Routs’ title.  The evidence of the Council officers, Mr Hutt 

and Mr Higgins, before me was that it would take a resource consent application to 

have this changed.  Thirdly, any such application to reduce the 11.4m RL minimum 

level might well be met with an argument that, in this Brooklands area, the minimum 

level (although probably directed at new dwellings) has actually now been raised to 

11.8m RL, given flooding concerns.  

[146] I find that repairs to the Routs’ house would require lifting of the floor 

foundations to 11.4m RL.  On this, three further matters were raised by counsel.  The 

first, advanced by Mr Stevens for Southern Response, was simply that any increased 

foundation cost in raising the house to 11.4m RL was effectively repair of damage to 

the Routs’ land and not their house.  He maintained therefore that as this was land 

and not house damage, it was not caught under the policy.  It was a matter which 

should have involved a land claim by the Routs to EQC.  In my view, this contention 

is wrong and quickly disposed of.  Foundations are a vital and fundamental part of 



 

 

any house or structure.  How else would a house stand up?  The “house” definition in 

the policy here clearly must include its foundations – it is nonsensical to suggest 

otherwise.  I am satisfied these matters were truly foundation repairs and within the 

definition of physical damage to the house in terms of the policy.  

[147] The second was a suggestion advanced for the Routs, that the house needed 

to be lifted here not just to 11.4m RL but by a further 400mm to 11.8m RL, to 

comply with the new Council requirements.  And it followed that any repair to a 

finished 11.8m RL level using the proposed Southern Response repair methodology 

was quite unachievable and entirely uneconomic.  Again in my view this suggestion 

is quickly disposed of.  All the evidence before me, including that of the Council 

officers Mr Hutt and Mr Higgins, was to the effect that existing use rights would 

apply for house repairs such as this and the new 11.8m RL requirement would only 

be enforced (if at all) for construction of new dwellings.  I am satisfied that all that 

would have been required here was to lift the house to the original 11.4m RL 

finished level.    

[148] The last issue suggested on behalf of the Routs was a claim that lifting the 

existing floor slab with injected infill and repairing floor cracks with resin could not 

result in returning the house to an “as new” condition in terms of the policy.  This 

was because that repaired slab foundation was necessarily different from the original 

foundation.  Only an entirely new foundation (such as by shifting the house off its 

present site, constructing that foundation and then relocating it back onto the new 

structure) would suffice to meet the “as new” policy requirements.  Again, this 

contention in my view is quickly disposed of and for present purposes I reject it.  

Evidence before me from the Southern Response experts must be accepted at least 

here for the purposes of the present repair cost calculation (given that no proper 

costing evidence has been provided by the Routs on any other possible repair 

strategy).  

[149] Returning now to the repair cost quantum issue outlined at [143] above, I find 

that on the only evidence which is before the Court, the base cost to notionally repair 

the house (to an 11.4m RL level) using Southern Response’s repair methodology is 



 

 

$378,205.75 including GST ($263,205.75 plus extra to lift the foundation to 11.4m 

RL of $100,000.00 plus GST of $15,000). 

[150] For repairs to be considered uneconomic and rejected, all the evidence before 

me, as I have noted at [25] above, suggested that a rule of thumb test had been 

adopted and used throughout by insurers and insureds in Christchurch since the 

earthquakes.  To repeat, this test provided that, if the cost of repairs totalled more 

than about 80% of an actually assessed rebuild cost, then the repairs were considered 

uneconomic.  It is appropriate as I see it to apply that test here.  

[151] In doing so, rebuild cost figures for the Routs’ house which are before the 

Court have varied somewhat.  In its statement of defence, Southern Response pleads 

that a rebuild cost assessed at $453,187.00 had been offered to the Routs but this 

offer was rejected.  In both his opening and final submissions before me, Mr Stevens 

for Southern Response contended that rebuild costs here were $489,109.93.  This 

was a figure referred to on a number of occasions in evidence provided for Southern 

Response throughout the hearing.  A range of other rebuild figures lower than these 

amounts (even as low as about $350,000) represented costings adopted by Southern 

Response at earlier times during their negotiations with the Routs, particularly in 

2011 and 2012.  

[152] Noting again that in terms of clause 1(d) of the policy, it is Southern 

Response who has options to repair or pay the cost of repairs once it is determined 

that the house damage is economically repairable, it is appropriate here to ask 

whether repair is economic considering all the figures adopted by Southern 

Response.  Using for a moment their most recent rebuild costs figure repeated 

throughout the hearing before me of $489,109.93, 80% of this sum amounts to 

$391,280.00.  This 80% figure is only about $13,000.00 more than Southern 

Response’s $378,203.75 costing for repairs to the house.   

[153] If alternatively, Southern Response’s rebuild costs figure in its statement of 

defence of $453,187.00 is used, (which again is close to its rebuild figure throughout 

the earlier 2012 negotiations with the Routs), 80% of this amount to determine a 

maximum economic repair cost would amount to $362,500.00.  This is nearly 



 

 

$16,000.00 lower than Southern Response’s repair figure of $378,203.75.  Leaving 

that aspect on one side however, and returning to the higher $489,109.93 rebuild cost 

adopted by Southern Response at the hearing before me, certain other aspects in my 

judgment take on some relevance here.  These relate to Southern Response’s final 

repair cost estimate figure.  A possible argument arises as I see it that, as the policy 

requirement is for a repair of the house to an “as new” condition, the following 

additional repair matters require consideration: 

(a) Given first, that all services on the Routs’ property to their house are 

included in the definition of “house” in the policy and secondly, that 

no detailed testing of those services has been undertaken here, a 

contingency for possible damage and repair costs to those services is 

required.  

(b) As the Routs’ property is in the red zone and announced Crown policy 

is that those areas are likely to be cleared with services disconnected, 

a reasonable argument might exist that, given the likely loss in the 

short term of outside services to the property, a costing for an onsite 

water tank and waste water disposal systems (such as a composting 

toilet etc) should be required to properly and fully bring the house and 

property to an “as new” condition with reasonable functionality.  

(c) It is accepted that no deep soil testing of the Routs’ property has been 

undertaken here.  With the acknowledged liquefaction which has 

occurred, and given the property is classified TC3 and in a red zone, 

any true costing of a fair notional repair must included a further 

contingency for undiscovered risk factors.  On this aspect, even a 

contingency of only say 5% would increase the $378,203.75 Southern 

Response repair figure by a further $19,000.00, and take it well 

beyond 80% of the earlier $489,109.93 rebuild figure. 

[154] Taking into consideration all these additional matters, I find that it is difficult 

to reach any other conclusion but that on a strict cost basis the true cost (based on 



 

 

Southern Response’s own figures) of repairs to this house would exceed 80% of 

rebuild costs, and thus be regarded generally as uneconomic.  

[155] Certainly this is the position which was adopted by Southern Response 

consistently right up to February 2013.  It might even be suggested that Southern 

Response at this and earlier times had made an election under the policy that the 

damage was uneconomic to repair and that this was a demolish and rebuild.  That 

had certainly been stated on a number of occasions throughout.  

[156] I need make no definitive finding on that aspect of election here, however, 

given that I am of the view that, even on Southern Response’s own repair and rebuild 

costings, these would under any fair interpretation exceed 80% of rebuild costs and 

thus make a repair uneconomic.   

[157] For these reasons, I conclude that the damage to the Routs’ house was not 

economically repairable in terms of the policy.  

[158] Given this conclusion and my acceptance for present purposes of Southern 

Response’s repair methodology and costings, I do not need to go further and address 

in detail other concerns which to an extent arise over the expert and other evidence 

which has been provided in this case.  

[159] Matters of some possible concern however do include: 

(a) The almost diametrically opposed views on many aspects here given 

by the competing structural engineer experts, Mr Rakovic and 

Mr Lewis, and Mr Rakovic’s robust and sustained “attacks” on the 

geotechnical engineering decisions and evidence provided and the 

MBIE Guidelines generally; 

(b) The fact that only shallow soil testing to provide a basis to support the 

viability of the proposed foundation repairs was commissioned and 

carried out here, rather than deep soil testing.  I raise this concern, 



 

 

given especially the fact that this site was in the red zone with TC3 

qualities and it had endured liquefaction;  

(c) Linked to the decision not to undertake deep soil testing,  the fact that 

the carpets and other floor coverings inside the house were at no time 

lifted to fully consider what foundation damage had occurred to the 

principally unreinforced concrete pad;  

(d) The absence of any testing of services to the property and the 

assumption that, as the toilet flushed, the sewage system was 

undamaged.  

(e) The MBIE Guidelines, which I accept are widely applied guidelines in 

Christchurch, need to be interpreted and applied in a way that ensures 

a complete and proper repair to a damaged property, particularly 

where it is an acknowledged TC3 site which has suffered liquefaction.  

In this case, there is a possible argument open that, despite the 

considerable evidence and opinions from various experts as to what 

may be required in terms of these guidelines, a conservative approach 

to ensure a proper and lasting repair of the house to an “as new” 

condition and to restore its proper functionality as a home is required, 

and that may not have occurred here.   

(f) In situations where, like the present, there is no possibility that a 

repair of a damaged house could possibly be carried out, an insurer 

like Southern Response must take care especially to ensure that, under 

a policy like the present one, any settlement for notional repairs 

provides an amount that would properly represent the cash equivalent 

of the true cost of fully repairing the house to an “as new” condition.  

Had these matters been added into the overall costings here, the economics of 

repairing the house in my view would be likely to have worsened even further.   



 

 

Issue 3 - As the house is uneconomic to repair what are the Routs’ options under 

clause 1(c) of the policy? 

[160] Given my finding at [157] that the Routs’ house is uneconomic to repair in 

terms of their policy, this activates the provisions of clause 1(c) of the policy.  To 

recap, this gives the Routs the option to choose any one of the following options: 

(i) To rebuild on the same site; 

(ii) To rebuild on another site; 

(iii) To buy another house; or 

(iv) A cash payment.  

[161] I have noted already that the Routs clearly cannot elect clause 1(c)(i) to 

rebuild on the same site, as the land has now been sold to the Crown.  

[162] As will appear later in this judgment, it is extremely unlikely that the Routs 

would elect to choose option 1(c)(iv) being a cash payment, because their ability to 

insist on a cash payment under the policy is restricted to an amount being “the 

market value of your house at the time of the loss”.  As I understand it, this would be 

likely to be at a figure of only about $260,000, which is far from the amount the 

Routs seek here.  A cash payment at this level would probably not enable them to 

rebuild their house elsewhere.    

[163] That essentially leaves the Routs with the option of electing to rebuild their 

house on another site under clause 1(c)(ii) or of electing to buy another house under 

clause 1(c)(iii).  In this event, Southern Response is to pay the full replacement cost 

to rebuild the house to an “as new” condition on another site or to pay a similar cost 

under the “buy another house” option, provided that this cost is not greater than 

rebuilding the house on its present site.  

[164] No evidence of any kind was presented to the Court by the Routs as to their 

wish to buy another existing house elsewhere.  Instead the evidence which they did 

present related to the other site they had recently purchased at Millfield Estate, 

Ohoka, referred to at [135] above, in the evidence of Mr Stanicich.  This included the 

Fowler Homes estimate of rebuilding costs on this site.  I leave on one side the 



 

 

question at this point whether the Routs may have made an election to rebuild on this 

Millfield site.  Mr Rout in his evidence contends that this is not the case.  He says 

that the Millfield Estate site was simply purchased so they could retain some interest 

in the property market in the meantime.  

[165] But, in considering these aspects and precisely what it is that the Routs now 

seek from the Court in this proceeding, it is convenient to turn to the relief claimed 

in their statement of claim and the related quantum issues.  

[166] But before doing so one last matter needs to be cleared away.  This relates to 

the voluminous material which has been placed before the Court on issues over a 

notional rebuild of the house on the Routs’ existing Brooklands site and the cost of 

doing so.  Broadly speaking, as best I can tell, the Routs in this proceeding are 

seeking a payment based on a full rebuild on their existing site, defective as it is 

having suffered significant upheaval and liquefaction.  As I have noted above, their 

final figure for this (including substantial screw pile foundations) is said to be at a 

total cost of $1,291,508.31.   

[167] These notional rebuild costs, even assuming that substantial screw pile 

foundations would have been required for a rebuild on the Brooklands site, would be 

substantially higher than the actual rebuild costs that the Routs would incur for a 

similar rebuild on a sound non-red zone site.  As a result, Mr Stevens for Southern 

Response contends that, if payment were to be made on this basis, as the Routs 

request, they would receive a windfall.  They would he says simply “bank” 

something over $500,000 not required for the rebuild on a sound site.  He contended 

that it cannot be accepted as a matter of general principle that anyone is entitled to a 

massive windfall under an insurance policy of this type.  He noted that it is a 

fundamental principle of insurance law that a policyholder cannot obtain a windfall 

and profit from a policy – see for example Anderson v James.
5
  In the circumstances 

of the present case, I agree.  The Routs are entitled under their policy to a 

replacement home and not more.  Before me Mr Shand endeavoured to dispute this.  

In his submissions, he contended that, if the Routs obtained a windfall from Southern 

                                                 
5
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Limited v Body Corporate 398983 [2013] NZCA 560 at [27] and McLean & Ors v IAG New 
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Response under this particular costing method he proposed, that was simply their 

good fortune and something that Southern Response as their insurer under the policy 

terms was obliged to do contractually.  I reject that submission.  In my view it simply 

cannot be correct.  This is a replacement policy to replace for “loss” suffered.  If 

replacement costs are not actually incurred then any recovery for this is a windfall.  

The Routs cannot as I see it be entitled to that windfall here.   

[168] I conclude therefore in general terms that Southern Response’s obligation 

here is to meet the cost of rebuilding or buying a replacement house for the Routs 

which is of a comparable size and condition to their existing house as when new, and 

offering the same amenities.  If a new house is to be built, it is to be on a sound site 

elsewhere.   

[169] I now turn to consider the specific relief sought by the Routs in their 

pleadings in this proceeding and quantum issues.  

Issue 4 - Relief sought and quantum 

[170] The statement of claim here initially seeks a declaration that Southern 

Response is liable to pay to the Routs “the cost to rebuild the house on another site 

or to buy another house” up to a maximum of $760,327.30.  In addition, the Routs 

seek general damages of $50,000, interest and costs.  Secondly, and alternatively, the 

Routs in their statement of claim seek judgment for “rebuild costs” of $760,327.30.  

In this alternative, they also seek general damages of $50,000, interest and costs. 

[171] Although the declaration and rebuild costs sought in the statement of claim 

are based on a stated figure of $760,327.30, Mr Shand said this figure was now 

amended and at the hearing the sum was increased to $1,291,508.31 plus $50,000 

general damages.  No amended pleading has been filed with respect to this figure 

however.  Nor, as will appear later in this judgment, is this figure of almost 

$1.3 million as I see it in any way justified by way of evidence properly advanced to 

the Court.  



 

 

[172] I turn now to consider those two heads of relief sought by the Routs.  It is 

useful, given that it is quickly dealt with, to look first to the second and alternative 

item of relief sought by the Routs, that is a cash payment for rebuild costs.    

Judgment sought for rebuild costs 

[173] This alternative remedy sought by the Routs is stated to be “judgment for 

rebuild costs of $760,327.30.”  But, as noted above this statement of claim figure for 

rebuild costs according to Mr Shand is to be increased to a total of $1,291,508.31 

(less of course the $113,850 already received from EQC).  

[174] In my view this claim for relief is entirely misguided and is quickly 

dismissed.   

[175] As I have concluded above that a repair of the Routs’ house is not 

economically feasible, this activates the provisions of clause 1(c) of the policy.  This 

gives the Routs the four options either to elect to rebuild on the same site, to rebuild 

on another site, to buy another house or to take a cash payment.  Clearly rebuilding 

on the same site is not a possibility given that the Routs have sold the land to the 

Crown.  

[176] The second and third options being rebuilding on another site or buying 

another house elsewhere specifically provide: 

We [Southern Response] will pay the full replacement cost of rebuilding 

your house on another site you choose.  

And: 

We [Southern Response] will pay the cost of buying another house, 

including the necessary legal and associated fees.  

[177] In each of these cases the legal requirement under the policy is for a new 

house to be built or another house purchased, before Southern Response is required 

to make the full replacement payment.  There is no policy obligation on Southern 

Response to make an early cash payment under these options, before the rebuild or 

buy another house events occur.   



 

 

[178] By way of contrast, the fourth “cash payment” option to the Routs under the 

policy states: 

We [Southern Response] will pay the market value of your house at the time 

of the loss.   

[179] The only way therefore that the Routs can legally insist on a cash payment 

being made to them under the policy, is to accept under this option four, “the market 

value of the house at the time of the loss”.  As noted earlier, this is the pre-

earthquake value of the house.  The definition section of the policy confirms this at 

page 9, where “market value” is to mean the value before the loss or damage 

occurred taking into account wear and tear and depreciation.  As I understand it, a 

cash payment at this level (given that the only pre-earthquakes valuation evidence of 

the house before the Court is the rating valuation at $260,000) is not what the Routs 

seek here.   

[180] It may well be that Southern Response outside its obligations under the 

policy has been prepared voluntarily to make an immediate cash payment to the 

Routs for the cost of rebuilding or purchasing a replacement home, (as seems to have 

been the approach in the early negotiations between the parties) but this is always 

entirely optional and a matter for the company.  The policy does not allow the Routs 

to insist upon a rebuild cost cash payment being made, as the Routs seek in their 

statement of claim, before rebuilding actually takes place and those costs are 

incurred.  No such rebuilding has happened here.  

[181] For these reasons I dismiss the Routs’ alternative claim for relief by way of 

rebuild costs of $760,327.30 or indeed the amended figure noted at the hearing of 

approximately $1.2 million.  

Judgment sought by way of a declaration 

[182] Turning now to the relief sought first by the Routs in their statement of claim, 

to repeat this is: 

A declaration that the defendant is liable to pay to the plaintiffs: 

The cost to rebuild the house on another site; 



 

 

Or 

The costs to buy another house; 

Up to a maximum of $760,327.30 ($874,177.30 minus $113,850).   

[183] Again, as noted above, at the hearing of this matter before me, Mr Shand 

endeavoured to increase this rebuild or buy another house figure from $760,327.30 

to $1,177,658.30 (being $1,291,508.31 minus the $113,850 already received from 

EQC). 

[184] On this aspect, Mr Rout in his evidence at the hearing indicated that the claim 

here effectively was either $1.29 million for full replacement with screw piles or 

$950,000 without.  In making this claim however, Mr Rout failed to inform Southern 

Response or the Court that some months earlier he had received from Fowler Homes 

an estimate for rebuilding a comparable home (valid until 17 August 2013) for 

$556,989 including GST.  In spite of this, the Routs’ claim here continues to be 

maintained at these total rebuild figures approaching $1.29 million and Mr Shand 

confirmed this again in his closing submissions.  That may be seen as somewhat 

surprising, particularly as there was no quantum evidence of any kind before me 

from the Routs to justify these figures.    

[185] The only evidence as to quantum for a possible rebuild before the Court was: 

(a) The Southern Response position which it says was confirmed by its 

quantity surveying expert advice from Mr Farrell forming the basis of 

its settlement offer up to February 2013, of $453,187. 

(b) The Routs’ rebuilding figure which they contend was supported by 

their quantity surveying advice up to February 2013 and being the 

settlement figure they were originally seeking, totalling $584,276.84.  

(c) The recent Fowler Homes revised estimate dated around 8 October 

2013, confirmed in evidence before the Court by Mr Stanicich, of 

$618,719.00 including GST.  



 

 

[186] As to this evidence, I accept the Fowler Holmes recent estimate of 

$618,719.00 including GST and Mr Stanicich’s evidence as cogent and reliable here.  

It was not attacked in any real or effective way before me, and was generally 

accepted by all parties as independent and accurate for a rebuild of the house on a 

sound site elsewhere.    

[187] And, given my finding that the rebuild costs here are to be for a rebuild on 

good land in terms of the policy, no judgment could possibly be given for figures of 

$760,327.30, sought in the statement of claim or the significantly increased figure of 

$1,291,508.31 presented by the Routs and Mr Shand at the hearing. 

[188] Returning to the declaration sought by the Routs here, there is nothing before 

the Court to suggest that in terms of clause 1(c) of the policy the Routs wish to elect 

the purchase of another property option.  The only reliable quantum evidence which 

the Routs have chosen to place before the Court on this aspect is that of Mr Stanicich 

and the Fowler Holmes estimate.  Notwithstanding this, before me Mr Shand 

persisted with the Routs’ request that a declaration be provided effectively relating to 

a maximum figure to which the Routs may go in choosing their policy options to 

rebuild elsewhere or to buy another house.  

[189] Whilst at one level it might be thought usual that the Routs as insured parties 

under this policy would first either find a replacement house or have a firm 

rebuilding contract in place before approaching and negotiating with their insurer to 

obtain approval and proceed, that does not appear to be what has happened here.   

[190] In my view it is not possible at this point to be prescriptive as to how, if the 

Routs did wish to elect the purchase of another property under their policy, the 

parties should go about the process of calculating an acceptable and correct figure 

for that purchase.  Normally it would seem that for an actual buy another house 

replacement, a co-operative situation would be reached between the parties, with that 

comparable replacement property in terms of the policy being located and agreed.  

[191] That is not the case here however.  The only evidence the Routs have chosen 

to place before me with respect to the declaration they seek is that of Fowler 



 

 

Holmes.  It must be presumed therefore that the Routs are comfortable with the 

Fowler Holmes figures, notwithstanding their pleaded claim as amended in the 

words of Mr Rout and Mr Shand to something in excess of $1.29 million.  

[192] The evidence from the Routs before the Court is that as yet they have made 

no decision or election on what they propose to do, be it a new build or to buy an 

existing house elsewhere.  It may seem strange therefore that in their pleadings they 

seek in the alternative a clear declaration that Southern Response is liable to pay to 

them costs to rebuild on another site or to buy another house up to a specific 

maximum sum initially of $760,327.30, increased now to $1,291,508.31.  This is 

despite the fact that according to Mr Rout’s evidence, no specific replacement 

proposal has been concluded.  Yet, notwithstanding this, I must address the 

declaration sought in the Routs’ pleading which is before me.  And, as to this 

declaration, Mr Shand confirmed throughout the hearing in this case and even in his 

final submissions before me that it was a declaration in these precise terms that the 

Routs were continuing to seek here.    

[193] I proceed therefore on the basis of this Fowler Holmes revised estimate of 

$618,719.00 including GST.  To this figure in my view should be added a 

contingency of 10% as signalled in his evidence as appropriate by Mr Stanicich.  I 

agree.  Reduced from this figure is an agreed amount for carpets of $11,600.00 given 

they are not to be included in the Routs’ claim here.   

[194] There is also to be no addition made for demolition costs as argued by 

Mr Shand.  This is in line with the decision of MacKenzie J in Avonside Holdings 

Limited v Southern Response Earthquake Services Limited.
6
  As no demolition costs 

will actually be incurred by the Routs here, it would be wrong to make allowance for 

these.   

[195] One final adjustment to the Fowler Homes figure in my view is appropriate 

and should be made.  This is the addition of an amount for engineering, architectural 

                                                 
6
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1433 at [37]. 



 

 

and other professional fees not included in the estimate.  A sum of $5000 for this in 

my view is appropriate here.     

[196] The final rebuild figure is therefore to be calculated as follows.  From the 

initial Fowler Homes estimate of $618,719.00 is to be deducted $11,600.00 as agreed 

for carpets, leaving a figure of $607,119.00.  Then the additional $5000 for 

professional fees is to be added bringing this total to $612,119.00.  The 10% 

contingency is to be calculated on this amount and totals $61,211.90.  Adding this 

contingency leaves a final rebuild figure of $673,330.90 (including GST).   

[197] A declaration is now made that, in terms of clause 1(c) of the policy, when 

the Routs make an election to choose to rebuild their house on another site or to buy 

another house, they will be entitled to incur costs of doing so up to a maximum 

figure of $673,330.90 on the basis that they will be reimbursed by Southern 

Response for this figure less the $113,850.00 already received from EQC in terms of 

Southern Response’s obligations under the policy.   

Issue 5 - General damages 

[198] In their statement of claim the Routs seek an award of general damages of 

$50,000.00 ($25,000.00 for each of them).  This is made on the basis of what they 

say was Southern Response’s unacceptable conduct here and the effects of this on 

them both personally, emotionally and mentally. 

[199] Mr Shand contends the quantum of general damages sought is in line with 

“leaky home” awards of general damages.  He says it relates to the length of time 

taken by Southern Response to process the Routs’ claim, the alleged failings of 

Southern Response to fulfil its obligations under the policy and the claim process in 

accordance with best practice, the late change in position by Southern Response 

from a rebuild to a repair decision, as well as the real additional stress suffered by 

the Routs as a result of their ongoing difficulties.  

[200] Both Mr and Mrs Rout provided evidence before the Court of the difficult 

situation they have found themselves in since the earthquakes.  There can be no 



 

 

doubt that the stresses and anxiety they have suffered since those events, 

compounded by the difficulties over their house, are very real.     

[201] Whilst there must be considerable sympathy expressed towards the Routs 

regarding these aspects, in my view however this is not a case where general 

damages are appropriate.  Southern Response and the Routs for some time agreed to 

negotiate on a voluntary basis to endeavour to achieve a cash payment settlement 

which would conclude Southern Response’s obligations under the policy.  This 

proved not to be possible.  This however cannot be said to affect Southern 

Response’s legal obligations under the policy which, as I have outlined above, were 

somewhat different.  And, by persisting with their negotiations, to an extent both 

parties knowingly and willingly contributed to the length of time taken to process the 

Routs’ claim.   

[202] The obligation of Southern Response throughout was to act fairly and in good 

faith as insurer in terms of the policy requirements.  General damages claims against 

insurers in the past have involved situations, for example, where claims have been 

unjustifiably declined on grounds of fraud or gross delay.
7
  In addition, s 30 

Consumer Guarantees Act 1993 requires services such as those provided here by 

Southern Response to be provided “in a reasonable time”.  That section might well 

apply in this case.  On these aspects, Southern Response’s actions here in a number 

of ways must invite some criticism.  First the time taken by it to process this claim 

being nearly three years, although not entirely their responsibility, nevertheless must 

be of some concern.  Secondly, allegations are made that Southern Response has 

constantly changed its position with multiple DRRA assessments being undertaken 

and new reports obtained, and particularly in making a direct change in its position 

earlier this year from a rebuild to a “notional” repair.  Thirdly, its decision to instruct 

its geotechnical and structural engineers to consider and report only on the capability 

of the site for a foundation repair, must also invite some criticism.  And finally, the 

contention that Southern Response and/or Arrow in the earlier negotiations were 

deceptive to an extent in confirming their inclusion in their costings of some minor 
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  Kerr & Kerr v State Insurance General Manager [1987] 4 ANZ Ins Cas 60/781, and Stuart v 

Guardian Royal Exchange Assurance Company of New Zealand Limited (No 2) [1988] 5 ANZ 

Ins Cas 60-844. 



 

 

items in the Routs’ house which later proved not to be the case may well need further 

explanation.   

[203] On the other hand, the major decision by the Routs and their advisors to 

persist in what might be seen as an entirely unprincipled way with their 

approximately $1.2 million claim in this proceeding, despite their unexplained 

decision very much at the 11
th

 hour to withdraw any possibly supporting quantum 

evidence for this claim, in my view, can only be seen as both unjustified and ill-

advised.  And, the unexplained failure by the Routs until mid way through the trial in 

this proceeding to inform the Court (and presumably also Southern Response) that 

some time earlier they had received a Fowler Homes rebuild estimate valid until 

17 August 2013 for $557,000, must also count against their claim here for general 

damages.  

[204] For all these reasons, I reject the Routs’ claim here for general damages.   

Result 

[205] The Routs’ application in their statement of claim for a declaration to an 

extent succeeds although not in the form they have sought.  The declaration I have 

noted at [197] is now made.  

[206] Regarding their second pleaded claim for relief by way of judgment for 

rebuild costs initially of $760,327.30 then increased to $1,291,508.31, as noted 

above at [181] this was entirely inappropriate and fails.  

Costs 

[207] As to costs I reserve the question of costs here.  Both counsel indicated they 

wished to make submissions to me with respect to costs.  This did not occur at the 

hearing.   

[208] I direct that, in the absence of the parties being able to agree the issue of costs 

between them, they are to file submissions on this question on a sequential basis 

which are to be referred to me and in the absence of either party indicating they wish 



 

 

to be heard on the question of costs, I will decide that issue on the basis of the 

submissions and the material then before the Court.   
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